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INTEODUCTION. 


SECTION L 

OF LAWS IN GENERAL. 

Law, in its comprehensive sense, signifies a rnle of action ; and 
is applied indiscriminately to all kinds of action, whether 
animate or inanimate, rational or irrational. Thus we say, 
the laws of motion, or of gravitation, as well as the laws of 
nature and of nations. And it is that rule of action which is 
prescribed by some superior, and which the inferior is bound 
to obey. 

This is the general signification of law ; and in those creatures 
that have neither the ix)wer to think nor to will, such laws must 
be invariably obeyed, so long as the creature itself subsists, 
for its existence depends on that obedience. But laws, in 
their more confined sense, denote the rules of human action 
or conduct ; that is, the precepts by which man, a creature 
endowed with both reason and free-will, is commanded to 
make use of those faculties in the general regulation of his 
behaviour. 

Man, as a creature, must necessarily be subject to the will 
of his Creator, which is called the law of nature. For God, 
when he created man, and endued him with free-will to conduct 
himself in all parts of life, laid down certain rules, whereby 
that free-will is regulated and restrained, and gave him also 
the faculty of reason to discover the purport of those laws. 
These rules are the eternal laws of good and evil, to which 
the Creator himself in all his dispensations conforms ; and which 
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he has enabled human reason to discover, so far as they are 
necessary for the conduct of human actions. They are binding 
over all the globe, in all countries, and at all times : no human 
laws are of any validity, if contrary to their precepts ; and such 
of them as are valid derive all their authority, mediately or 
immediately, from this original. 

If man were to live in a state of nature, unconnected with 
other individuals, there would be no occasion for any other rules 
than those prescribed by the law of nature. But man was 
formed for society ; and is neither capable of living alone, nor 
indeed has the courage to do it. As, however, it is impossible 
for the whole of mankind to be united in one great society, 
they must divide into many ; and form separate states, entirely 
independent of each other, and yet liable to a mutual inter- 
course. Hence arises a second kind of law to regulate this 
mutual intercourse, called the law of nations ; which, as none 
of these states will acknowledge a superiority in the other, can- 
not be dictated by any; but depends entirely upon the rules of 
natural law, or upon mutual agreements between these several 
communities: in the construction of which there is no other 
rule to resort to but the law of nature ; being the only one to 
which all communities are equally subject, quod natural is ratio 
inter omnes homines const Huitj vocatur jus gentium. 

Thus much it is necessary to premise before treating of 
municipal law ; that is, the rule by which particular commu- 
nities are governed ; and which is usually defined to bo “ a rule 
'' of civil conduct prescribed by the supreme power in a 
" state, commanding what is right, and prohibiting what is 
wrong.” 

It is a rule : not a transient, sudden order from a superior, to 
or concerning a particular person; but something permanent, 
uniform, and universal. It is called a rule, to distinguish it 
from advice or counsel, wliich we are at liberty to follow or not, 
as we see proper : our obedience to the law depends not upon 
our ajyprobation, but upon the makerh will. It is also called a 
ride, to distinguish it from a compact or agreement ; for a compact 
is a promise proceeding /rem us, law is a command directed 
to us. 
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MUNICIPAL LAW. 


Municipal law is also “ a rule of civil conduct for municipal 
law regards man as a citizen^ bound to other duties towards his 
neighbour besides those prescribed by the law of nature. 

It is likewise “ a rule prescribed** Because a bare resolution, 
confined in the breast of the legislature, without manifesting 
itself by some external sign, can never be properly a law. All 
laws should therefore be notified to those who are to obey, 
which is implied in the term ** prescribed** 

But, further : municipal law is " a rule of civil conduct pre- 
** scribed by the supreme power in a state ; ** it being obviously 
requisite that it be made by the persbn or body in whom the 
sovereignty of the state is lodged. 

This may justify a short inquiry concerning the nature of 
society and civil government, the foundations of which are the 
wants and fears of individuals. For though society may not 
have had its formal beginnings from any convention of indi- 
viduals, actuated by their wants or fears ; yet it is the sense of 
weakness that keeps mankind together, and is, therefore, the 
natural foundation of civil society. This is what is meant by 
the original contract of society ; that the whole shall protect all 
its parts, and that every part shall pay obedience to the will of 
the whole. 

When civil society is once formed, government at the same 
time results, as necessary to keep that society in order : for 
unless some superior be constituted, whose commands all the 
members are to obey, they would still remain as in a state of 
nature. 

In what manner, however, the several forms of government 
now seen at first actually l>egan, it is not here necessary to 
discuss. For by whatever right they subsist, there must be in 
all a supreme authority, in which the rights of sovereignty 
reside. And this authority ought to he placed in those bands, 
wherein the qualities requisite for supremacy, wisdom, good- 
ness, and power, are most likely to be found. 

Political writers allow three regular forms of government ; 
the first, when the sovereign power is lodged in an aggregate 
assembly, consisting of all the free meml^rs of a community, 
which is democracy ; the second, when it is lodged in a council, 
composed of select members, and then it is an aristocracy ; the 
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last, when it is intrusted in the hands of a single person, and 
then it is a monarchy. By the sovereign power is meant the 
making of laws; for wherever that power resides, all others 
must conform to, and be directed by it, whatever appearance 
the outward form of the government may be. The legislature 
may at any time alter that form, and put the execution of the 
laws into whatever hands it pleases ; and all the other powers of 
the state must obey the legislature, or else the constitution is at 
an end. 

In a democracy, public virtue is more likely to be found than 
in either of the other forms of government. In aristocracies 
there is more wisdom, but less honesty than in a republic, 
and less strength than in a monarchy. A monarchy is the 
most powerful of any ; for the legislative and executive powers 
are united in the hand of the prince, subject to the danger 
of his employing that strength to improvident or oppressive 
purposes. 

These three species of government have, all of them, their 
several advantages and imperfections. Democracies are best 
calculated to direct the end of the law ; aristocracies to invent 
the means by which that end shall be obtained ; and monarchies 
to carry those means into execution. 

The British constitution is supposed to combine the advantages 
of each. For the executive power being lodged in a single person, 
has many of the advantages of monarchy : and the legislature is 
intrusted to three distinct powers, in theory entirely independent 
of each other ; first, the crown ; secondly, the lords spiritual and 
temporal ; and thirdly, the house of commons, chosen by the 
people from among themselves, which is a kind of democracy. 
This aggregate body composes the parliament, wherein is 
lodged the sovereignty of the constitution ; that is to say, the 
right to prescribe the rule of civil action. 

It is, therefore, evident; that ** municipal law is a rule of 
** civil conduct prescribed by the supreme power in a state'' It is 
also a rule, commanding what is rights and prohibiting wJiat is 

wrong," 

For, when once the boundaries of right and wrong are 
ascertained by law, it follows of course that it is the business of 
the law to enforce these rights, and to restrain or redress those 
wrongs. How, then, does the law ascertain the boundaries of 
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right and wrong ; and what are the methods which it takes to 
command the one and prohibit the other ? 

Every law may be said to consist of several parts; one 
declaratory ; whereby the rights to be observed, and the wrongs 
to be eschewed, are defined; another, directory; whereby the 
subject is enjoined to observe those rights, and to abstain from 
the commission of those wrongs : a third, remedial ; whereby a 
method is pointed out to recover a man’s rights, or redress 
his wrongs: to which may be added a fourth, usually termed 
the sanction, or vindicatory branch, of the law; whereby it is 
signified what penalty shall be incurred by such as commit any 
wrong. 

The declaratory part of the municipal law depends upon the 
will of the legislator. Natural rights, such as life and libei’ty, 
need not human laws to be more effectually invested in every 
man than they are; neither do they receive any additional 
strength when declared by law to be inviolable. On the other 
hand, no legislature has i)ower to abridge or destroy them, unless 
the owner shall commit some act that amounts to a forfeiture. 
Neither do natural duties, such as the maintenance of cliildren 
and the like, receive any sanction from being declared to be 
duties by law. The case is the same as to crimes that are for- 
bidden by the law of nature and styled mala in se, such as 
murder; which contract no additional turpitude from being 
declared unlawful by any legislature. But with regard to things 
in themselves indifferent, the case is different as these become 
right or wrong, according as the legislator sees proper, for 
promoting the welfare of the community. Thus at common 
law the goods of the wife upon marriage became the property of 
the husband ; and by statute all monopolies are a public offence ; 
yet that right and this offence have no foundation in nature. 
And so, as to injuries or crimes, the legislature must decide in 
what cases the seizing of another’s cattle shall amount to a 
trespass or a theft ; and where it shall be justifiable, as when 
a landlord takes them as a distress for rent. 

The directory part of a law stands upon the same footing. 
The law that says, “ thou shalt not steal,” implies that stealing 
is a crime. 

The remedial part of the law is a necessary consequence of it ; 
for in vain would rights be declared if there were no method of 
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asserting them, when withheld or invaded. When, for instance, 
the declaratory part of the law says, " the field which belonged 
to Titius’s father, is vested by his death in Titins ; ” and the 
directory part forbids any one to enter on another’s property/’ 
if Gains, after this, presumes to take possession of the land, the 
remedial part of the law interposes, and makes Gains restore the 
possession to Titins, and also pay him damages for the invasion. 

With regard to the sanction of laws, human legislators have 
generally chosen to make it vmrftca/or?/ rather than 
to consist rather in punishments than in rewards. The law 
seldom, if ever, proposes any privilege or gift to such as obey it ; 
but constantly comes armed with a penalty denounced against 
transgressors. 

Next, as to the origin and nature of the laws of England. 


SECTION n. 

OF THE LAWS OF ENGLAND. 

The municipal law of England may be divided into two kinds : 
the lex non scripia, the unwritten or common law ; and the lex 
scripta, the written or statute law. 

The lex non scripta, or unwritten law, includes not only general 
customs, or the common law properly so called; but also the 
particular customs of certain parts of the kingdom ; and likewise 
those particular laws, that are by custom observed only in certain 
courts and jurisdictions. 

When these parts of our law are called leges non scriptce, it must 
not be understood that all those laws are at present merely oral, 
or communicated from former ages to the present by word of 
mouth. All laws were originally traditional, because the nations 
among which they prevailed had no idea of writing. But the 
evidences of legal customs are now contained in the records of 
the courts, in books of reports, and in the treatises of the 
sages of the profession, handed down from early times. These 
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parts of the law are styled leges non scrij)t(B, because their 
original institution and authority are not set down in writing 
as acts of parliament are, but they receive their binding power, 
and the force of laws, by immemorial usage, and their universal 
reception throughout the kingdom. 

These customs are said to be as old as the primitive Britons. 
This assertion must be understood only to signify that there 
never was any formal exchange of one system of laws for another : 
for unquestionably the Romans, the Saxons, the Danes, and the 
Normans, who successively occupied parts of England, insensibly 
introduced and incorporated many of their own customs with 
those that were before established. And the body of laws is 
unquestionably of this compounded nature. In the time of 
Alfred the local customs of the kingdom were compiled for 
general use in his dome-hooky oiclthr judicialis ; but the establish- 
ment of the Danes in England, which followed soon after, 
introduced new customs, and caused this code to fall into 
disuse ; or at least to be mixed with other laws. So tliat about 
the beginning of the eleventh century, there were three prin- 
cipal systems of laws prevailing in different districts. 1. The 
Mcrceu-Lage, observed in the midland counties, and those 
bordering on Wales. 2. The lV(d-Sajcen-JMge, whi%h obtained 
in the south and west of the island, from Kent to Devonshire. 
3. The f fane- Luge, Danish law, the very name of which speaks 
its origin. 

Out of these, Edward the Confessor extracted one uniform 
digest of laws; which seems to have been a new edition of 
Alfred’s dome-book, with such improvements as experience 
had suggested. These are the laws w^hich the historians mention 
as the laws of Edward the Confessor; which our ancestors 
struggled so hardly to maintain under the first ^o^nan princes; 
and which subsequent kings so frequently promised to restore. 
They are the laws which gave rise to that collection of maxims 
and customs, known as the common law, the Jus commune or folk- 
right; in contradistinction to other laws, as the statute law, 
the civil law, the law merchant, and the like. 

This unwritten law is divisible into three kinds : 1. Gleneral 
customs; which are the universal rule of the kingdom, and 
form the common law, in its strict signification. 2. Particular 
customs; which for the most part affect only the inhabitant^ 
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of particular districts. 3. Certain particular laws; which by 
custom are adopted by particular courts, 

1. As to general custom, or the common law, properly so called ; 
this is that law by which proceedings in the ordinary courts of 
justice are directed. For example, that the eldest son alone 
is heir to his ancestor; — that a deed is of no validity until 
delivered ; — that wills shall bo construed favourably, deeds 
strictly ; — that breaking the public peace is an offence punish- 
able by fine and imprisonment ; — all these doctrines are not set 
down in any written ordinance, but depend upon immemorial 
usage, that is, upon common law, for their support. 

But here a veiy natural question arises : how are these customs 
to be known, and by whom is their validity to bo determined ? 
The answer is, by the judges in the several courts of justice. 
They are the depositaries of the laws, who must decide in all 
cases of doubt, and who are bound to decide according to the 
law. Their decisions are preserved in records, to which when 
any question arises reference may bo made. For it is an 
established rule to abide by former i-)recedents, where the same 
points com# again into litigation ; as well to keep the scale of 
justice even and steady ; as also because the law in that case 
being solemnly determined, what before was uncertain is now 
become a permanent rule, which it is not in the breast of any 
subsequent judge to alter or vary. 

II. The second branch of the unwritten laws are particular 
customs or laws which affect only the inhabitants of particular 
districts. 

These particular customs are without doubt the remains of 
that multitude of local customs out of which the common law, 
as it now stands, was collected at first by the Saxon kings. But 
for reasons now long forgotten, particular counties, cities, towns, 
manors, and lordships, were very early indulged with the privilege 
of abiding by their own customs, in contradistinction to the 
rest of the nation at large; which privilege is confirmed to 
them by several acts of parliament. 

Such is the custom of gavelkind in Kent and some other parts 
of the kingdom, which ordains that not the eldest son only of the 
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father shall succeed to his inheritance, but all the sons alike. 
Such is the custom that prevails in divers ancient boroughs, and 
therefore called horough-english, that the youngest son shall 
inherit the estate, in preference to all his elder brothers. Such 
is the custom in other boroughs that a widow shall be entitled, 
for her dower, to all her husband’s lands ; whereas at the com- 
mon law she shall be endowed of one third part only. Such 
also are the special and particular customs of manors, which bind 
all the copyhold and customary tenants that hold of the same 
manors; All these are contrary to the general law of the land, 
and are good only by special usage. 

To this head may most properly be referred a particular sys- 
tem, called the custom of merchants, or hx mercatoria : which 
however different from the general rules of the common law, is 
yet engrafted into it, and made a part of it ; being allowed, for 
the benefit of trade, to be of the utmost validity in all commercial 
transactions. 


ni. The third branch of the leges non scrij[>toe arc those 
peculiar laws used only in certain i)eculiar courts and jurisdic- 
tions ; viz., the civil and canon laws. 

It may seem improper to rank these under the head of hges 
non serq^toe, seeing they are set forth by authority in the 
Pandect, the Code, the decrees of councils, and the decretals 
of popes. But it is plain, that it is not on account of their being 
written laws that either the civil or canon law have any 
authority here. They bind not because their materials were 
digested by Justinian, or declared authentic by Gregory. These 
considerations give them no authority here ; all the strength that 
either the papal or imperial laws have obtained in this realm is 
only because they have been received by immemorial usage 
in some particular cases ; and then they form a branch of the 
leges nwi scrijptce, or customary laws. If they are in some other 
cases introduced by consent of parliament, they owe their validity 
to the lex scHpta or statute law. 

By the civil law is generally understood the law of the 
Eoman Empire, as comprised in the institutes, the digest, and 
the code of Justinian, and the novellce, or new constitutions of 
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himself and some of his successors. These form the Corpus Juris 
Civilis, The canon law is a body of Eoman ecclesiastical law, 
compiled from the opinions of the Latin fathers, the decrees of 
general councils, and the decretal epistles and bulls of the holy 
see. These form the Corpus Juris Canonici, 

Besides these collections, there is also a national canon law, 
composed of legatine and provincial constitutions, adapted only 
to the exigencies of the church of England. These legatine con- 
stitutions were enacted in national synods, held under Otho and 
Othobon, legates from Gregory IX. and Clement IV. in the reign 
of Henry III. The provincial constitutions are the decrees of 
synods, held under divers archbishops of Canterbury, from 
Langton to Chichele ; and adopted by the province of York in 
the reign of Henry VI. At the Eeformation, it was enacted that 
a review should be had of the canon law ; and, till such review 
should be made, all canons, ordinances, and synodals provincial, 
already made, were to be used and executed. As no such review 
has yet been perfected, upon this statute depends the authority 
of the canon law. 

There are three species of courts, in which the civil and canon 
laws are used. I. The ecclesiastical courts. 2. The military 
courts, now entirely obsolete. 3. The courts of the University of 
Oxford. In all, their reception in general, and the different 
degrees of that reception, are grounded entirely upon custom. For, 

1. The High Court of Justice has the superintendence over 
these courts ; to keep them within their jurisdictions, to deter- 
mine wherein they exceed them, and to restrain such excess. 

2. The common law reserves to itself the exposition of all such 
acts of parliament as concern either the extent of these courts or 
the matters depending before them. And, 

3. An appeal lies from all of them to the crown, in the last 
resort ; their jurisdiction being in theory derived from the Crown, 
and not from any foreign potentate, or intrinsic authority of 
their own. 

From which three marks of superiority, it appears that the 
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civil and canon laws are only subordinate, leges sub graviori 
legey and inferior branches of the unwritten laws of England. 

The leges scriptasy the written laws of the kingdom, are statutes, 
made by the sovereign, by and with the advice and consent of 
the lords spiritual and temporal, and commons, in parliament 
assembled. The oldest of these now extant, and printed in our 
statute books, is the famous Magna Charta; as confirmed in 
parliament 9 Henry III. : though doubtless there were many 
acts before that time, the records of which are now lost. And 
these statutes are spoken of as general or special, public or private, 
A general or public act is a universal rule, that regards the whole 
community. Special or private acts operate upon particular 
persons, and private concerns, and are hence called local and 
personal. Statutes also are said to be either declaratory or remedial. 
Declaratory, where the old law is fallen into disuse, and parlia- 
ment has declared what the common law is and ever has been. 
Thus the Statute of Treasons docs not make any new treason ; 
but only specifics those offences which before were treason at 
the common law. Eemedial statutes are made to supply defects 
in the common law itself either by enlarging the law where 
it was too narrow, or restraining it where it was too lax. 
Hence another division of remedial acts into enlarging and 
restraUiing statutes. To instance again in the case of treason. 
Clipping the coin was not sufficiently guarded against by the 
common law : therefore it was at one time thought exjpedient to 
make it high treason, so that this was an enlarging statuta 
At common lawspmtual corporations might lease out their estates 
for any term of years, till prevented by a statute of Elizabeth : 
this was therefore a restraining statute. 

These are the several grounds of the laws of England : over 
and above which, equity is also frequently called in to assist, to 
moderate, and to explain them ; from which has arisen the 
phrase that a particular interpretation is said to be within the 
equity of a statute. This doctrine is not to be confounded with 
the system of Jurisprudence which has grown up under the 
fostering care of our Chancellors, and has now been made part 
of the common law, and which in contradistinction therefrom 
has hitherto been known as equity. What equity is will be 
shown hereafter. It is sufficient to add here that it took its rise 
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from the necessity of creating a method of detecting latent 
frauds and concealments, which the process of the common 
law was formerly not adapted to reach ; to enforce the execution 
of matters of trust and confidence which were binding in con- 
science, though not cognizable in courts of law ; and to give 
a more specific relief than could be obtained by the rules of the 
common law. 
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THE EIGHTS OF PEESONS. 


CHAPTEK I. 

OF THE ABSOLUTE RIGHTS OP INDIVIDUALS. 

The objects of the laws of England are so numerous, that in 
order to consider them with any tolerable perspicuity, it 'uill 
be necessary to distribute them methodically under distinct 
heads. 

Now, as municipal law is a rule of civil conduct, commanding \ 
what is right, and prohibiting what is wrong ; it follows, that j 
the principal objects of the law are rights and wrongs. This ; 
simple division will be followed ; and firstly, the rights that are 
commanded, and, secondly, the wrongs that are forbidden by law 
will be considered. 

Eights are firstly, those which are annexed to the person, and 
are then called jura jgersonarumy or the rights of persms; or * 
secondly, such as man may acquire over external objects, and , 
are thence styled jura rerum, or the rights of things. Wrongs 
also are divisible into, firstly, private tvrmigs, which concern j 
individuals merely, and are called civil injuries ; and secondly, 
public wrongs, which affect the whole community, and are call^ 
crimes and misdemeanors. 

The present commentaries will therefore consist of the four 
following parts : — 1. The rights of }}ersons ; with the means whereby 
such rights may be either acquired or lost. 2. The rights of things ; 
with the means also of acquiring and losing them. 3. Private 
wrongs, or civil injuries ; with the means of redressing them by 
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law. 4. Public wrongs, or crimes and misdemeanors ; with the 
means of prevention and punishment. 

The rights of persons are of two sorts ; firstly, such as are due 
from every citizen, and are usually called civil duties; and, 
secondly, such as Mong to him, which is the wore popular 
acceptation of rights or jura, 

I Persons also are divided by the Jaw into either natural persons 
ior artificial. Natural persons are such as nature formed them : 
jartificial are such as are devised by human laws for the purposes 
lof government, and are called corporations or bodies jiolitic. 

The rights of persons considered in their natural capacities 
are also of two sorts, absolute and relative. Absolute are such 
as belong to particular men, merely as individuals : relative, such 
as are incident to them as members of society. The first, that 
is, absolute rights, will be the subject of the present chapter. 

The absolute rights of individuals are such as belong to them 
merely in a state of nature. The absolute duties, which man 
is bound to perform, considered as a mere individual, no 
municipal law can at all explain or enforce ; for the intent of 
such laws being only to regulate the. behaviour of mankind, as 
they are members of society, they have no concern with any 
other but social or relative duties. Let a man, therefore, be ever 
60 abandoned in his principles, or vicious in his practice, pro- 
vided he keeps his wickedness to himself, and does not offend 
against the rules of public decency, he is out of the reach of 
human laws. But if he makes his vices public, though they be 
such as principally affect himself, as drunkenness, or the like, 
they then become, by the example they set, of pernicious effects 
to society ; and it is then the business of human laws to correct 
them. Here the circumstance of publication is what alters 
the nature of the case. Public sobriety is a relative duty, 
and therefore enjoined by law ; private sobriety is an absolute 
duty, which, whether it bo performed or not, human tribunals 
cannot know; and cannot enforce. With respect to rights, it is 
different, for human laws define and enforce as well those rights 
which belong to a man considered as an individual, as those 
which belong to him as a member of society. 

The absolute rights of man are usually denominated the 
natural liberty of mankind. This natural liberty consists in a 
power of acting as one thinks fit, without any control, unless by 
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the law of nature. But every man, when he enters into society 
gives up a part of his natural liberty as the price of so valuable 
a purchase; and obliges himself to conform to those laws 
which the community has thought proper to establish. For no 
man would wish to retain the uncontrolled power of doing what- 
ever he pleases ; the consequence of whic\ would be, that every 
other man would also have the same power; and there would 
then be no security to individuals in any of the enjoyments of life. 
Political, therefore, or civil liberty, which is that of a member of 
society, is no other than natural liberty so far, and no further, 
restrained by human laws, as is expedient for the general 
advantage. Hence the law, which restrains a man from doing 
mischief to his fellow-citizens, though it diminishes the natural, 
increases the civil liberty of mankind. For laws, when prudently 
framed, are by no means subversive, but rather introductive of 
liberty ; seeing that where there is no law there is no freedom. 
On the other hand, that system of laws is alone calculated to 
maintain civil liberty, which leaves the subject entire master 
of his own conduct, except in those points wherein the public 
good requires some direction or restraint. 

The absolute rights of every Englishman, which, in a political 
sense, are usually called their liberties, are coeval with our form 
of government ; and their fundamental articles have been from 
time to time asserted in parliament, as often as they were thought 
to bo in danger. 

First, by the Great Charter obtained from John, and con- 
firmed by Henry III. Afterwards by the CmfirmaUo Cai'tamm, 
whereby the Great Charter is directed to bo allowed as the 
common law. Next, by a multitude of statutes, from the first 
Edward to Henry IV. Then, after a long interval, by the 
Petition of Eight ; which was followed by the Habeas Corpus 
Act; passed under Charles II. To these succeeded the Bill 
of Eights, delivered to the Prince and Princess of Orange ; and 
afterwards enacted in parliament. Lastly, these liberties were 
again asserted in the Act of Settlement, which declares them 
to be “ the birthright of the people of England.’* 

Thus much for the declaration of our rights, which are indeed 
no other, than those civil advantages, which society provides, 
in lieu of the natural liberty given up by individuals. And 
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these may be reduced to, firstly, the right of personal security, 
secondly, the right of personal liberty, and thirdly, the right of 
private property, 

1. The right of personal security consists in a' person’s enjoy- 

ment of his^ life, his lim bs, h is bo dy, his health, and his^repa*:^ 
tation. ~ ’ " 

I 1. Life, a right inherent by nature in every individual begins 
; in contemplation of law as soon as an infant exists in the mother’s 
womb. For if a woman is with child, and by a potion or other- 
wise, kills it in her womb ; or, if any one assists her to do so, 
this in either is a heinous crime. 

2. A man’s limbs enable him to protect h imself from external 
injuries; and to these, therefore, ho has a natural, inherent 
right ; so that they cannot be wantonly destroyed or disabled 
without a breach of civil liberty. And the life and limbs are 
of such high value, in the estimation of the law, that it pardons 
even homicide if committed se defendendo, or in order to preserve 
them. For whatever is done to save life or nxember, is looked 
upon as done by the highest necessity. Therefore if a man 
through fear of death or personal injury, which is called in law 
duress, execute a deed, or does any other legal act ; these, may 
be afterwards avoided. And the law not only regards life and 
member, but furnishes everything necessary for their support. 
For there is no man so indigent but he may demand a supply 
sufficient for all the necessaries of life from the more opulent 
part of the community, by means of the statutes for the relief 
of the poor. 

These rights, of life and member, can only be determined by 
death ; which was formerly accounted either a civil or a natural 
death. Civil death took place if any man was banished or abjured 
the realm, or became a monk ; in which cases he was dead in 
law, and his next heir should have his estate ; for which reason 
leases were usually made to have and to hold for the term of 
one’s natural life. And this natural life cannot legally be 
destroyed by any individual, neither by the person himself, nor 
by any other of Ws fellow creatures ; it can only be forfeited for 
f he breach of those laws which are enforced by the sanction of 
capital punishment. 
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8. Besides his limbs, the rest of his person is also entitled, by 
the same natural right, to security from the corporal insults of 
menaces, assaults, beating, and wounding. 

4. The preservation of a mail’s health from such practices as 
may prejudice or annoy it ; and, 

5. The security of his reputation or good name from the arts 
of detraction and slander, are rights to which every man is 
entitled, by reason and natural justice ; since without these is 
is impossible to have the perfect enjoyment of any other right. 

II. Next to personal security, the law regards, asserts, and 
preserves the personal liberty of individuals; a right strictly 
natural ; which the laws can never abridge without sufficient 
cause ; and which cannot ever be abridged at the mere discretion 
of the magistrate, without the explicit permission of the laws. 

Of great importance to the public is the preservation of this 
personal liberty ; for if once it were left in the power of any, the 
highest, magistrate to imprison whomsoever he or his officers 
thought proper, there would soon be an end of all other rights 
and immunities. The confinement of the person, in any wise, is 
in law an imprisonment. So that the keeping a man against 
his will in a private house, arresting or forcibly detaining him 
in the street, is an imprisonment. And the law so much dis- 
courages unlawful confinement, that if a man is under duress of 
imprisonment, until he seals a bond or the like, he may allege 
this duress, and avoid the extorted bond. For imprisonment, 
to be lawful, must either be under process from the courts of 
justice, or by warrant from some legal officer having authority 
to commit to prison. 

A natural consequence of this personal liberty is, that every 
man may claim a right to abide in his own country so long as he 
pleases ; and not to be driven from it unless by the sentence of 
the law. For exile or transportation is a punishment unknown 
to the common law ; and whenever inflicted, it is by the express 
direction of an act of parliament. 

And the law is in this respect so liberally construed for the 
benefit of the subject, that, though within the realm the sovereign 
may command the service, of all the lieges, yet he cannot 
send any man out of the realm, even upon the public service; 

0 
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(excepting sailors and soldiers, whose employment implies an 
exception) : he cannot even constitute a man lord lieutenant of 
Ireland against his will, nor make him a foreign ambassador. 
For this might in reality be no more than a honourable exile. 

Ill, The third absolute right is that of property: which 
consists in the free use and disposal of all his acquisitions, 
without any control or diminution, save only by the laws of the 
’ land, which are extremely watchful in protecting this right. So 
' great indeed is the regard of the law for private property, that 
it will not authorize the least violation of it ; no, not oven for 
' the general good of the whole community. All that the law 
ever does, is to oblige the owner to alienate his possessions for a 
reasonable price ; an exertion of power which the legislature, or 
those to whom it commits its exercise, ought always to indulge 
with cautioji. 

Nor is this the only instance in wdiich the law postpones even 
l)ublic necessity to the right of private property. For no subject 
' can be constrained to pay any taxes, but sucli as are imposed by 
the consent of his representatives in parliament; the Coufirmatio 
Cartarum^ the acts of i)avliament before referred to, and the Act 
of Settlement exju’cssly declaring that levying money for the use 
of the crown, by pretence of jirerogative, without grant of parlia- 
ment, or for longer time, or in other manner, than the same is 
granted, is illegal. 

But in vain would bo the letter of the law, if the constitution 
had not established certain auxiliary subordinate riglits in the 
sulject, which serve to protect these great primary rights of 
personal security, personal liberty, and private property. These 
are, 

1. The constitution, powers, and privileges of parliament. 

‘2. The limitation of the royal prerogative, by bounds so certain, 
that it is impossible the sovereign should either mistake or 
legally exceed them without the consent of the people. 

3. The right of applying to the courts of justice for redress. 
For since the law is the supreme arbiter of every man's life, 
liberty, and property, courts of justice must at all times be open 
to the subject, and the law be duly administered therein, ac- 
cording to the emphatic words of Magna Charta, spoken in the 
person of the sovereign, who in judgment of law is ever present. 
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and repeating them in all courts; nulli vendemus, nulli nega^ 
himm, aut differemus rectum vel juatitiarn : and therefore every 
subject, for injury done to him, m honis, in terrh, vel inrsona^ 
by any other subject, be he ecclesiastical or temporal, without 
'' any exception, may take his remedy by the course of the law, 
and have justice and right for the injury done to him, freely 
without sale, fully without any denial, and speedily without 
delay 

4. If there should happen any uncommon injury, or infringe- 
ment of his rights, which the ordinary course of law cannot reach, 
there still remains a fourth subordinate right, namely, that of 
petitioning the sovereign, or either house of parliament, for the 
redress of grievances ; which by the statute 1 W. & M., st. 2, c. 2, 
the subject has a right to do ; all commitments and prosecutions 
for sucli petitioning being illegal. 

5. The fifth auxiliary right of the subject, is that of having 
arms for his defence, which is also declared by the same 
statute. 

In these several articles consist the rights, or, as they are 
frequently termed, the liberties of Englishmen, So long as these 
remain inviolate, the subject is perfectly free ; for every species 
of opprc'ssion must be in opposition to one or other of these 
rights. To preserve them from violation, it is necessary that 
the constitution of parliament be supported in its full vigour ; 
and limits, certainly known, be set to the royal prerogative. 
And lastly, to vindicate these rights when attacked, every 
subject is entitled to the regular administration of justice ; to 
petition the sovereign or parliament for redress, and to have 
arms tor self-preservation and defence. 
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CHAPTER II. 

OF THE PARLIAMENT. 

The rights and duties of persons, as members of society, are 
either public or private. 

The most universal public relation, by which men are con- 
nected together, is that of government, or in other words, as 
magistrates and people. Of magistrates some also are supreme^ 
in whom the sovereign power of the state resides; others are 
subordinate, deriving all their authority from the supreme magis- 
trate, and accoimtable to him for their conduct. 

In tyrannical governments the supreme magistracy, or the 
right both of miking and of enforcing the laws, is vested in one 
and the same man, or one and the same body of men ; and wher- 
ever these two powers arc united, there can be no public liberty 
In England this sui:)reme power is divided into two brandies ; 
the one legislative, to wit, the parliament ; the other executive, 
consisting of the sovereign alone. 

The origin of parliament is one of those matters which lie so 
far hidden in the dark ages of antiquity, that the tracing of it out 
is a thing equally diflBcult and uncertain. The word parliament, 
which is of modern date, was first ajiplied to general assemblies 
of the states in France, about the middle of the twelfth 
century. But with us long before the Norman Conquest, all 
matters of importance were settled in the great council of the 
realm ; the witena-gemote or the meeting of the wise men. 
There are instances of this so early as the reign of Ina king 
of the West Saxons, OjBfa king of the Mercians, and Ethelbert 
king of Kent, in the several realms of the heptarchy. After 
their union, Alfred ordained that those councils should meet 
twice in the year ; and there is no doubt but that similar great 
councils were occasionally held under the first princes of the 
Norman line. Parliaments, or general councils, are thus coeval 
with the kingdom itself. How they were composed is another 
question; and particularly, whether the commons were sum- 
moned at all ; or if summoned, at what period they began to 
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form a distinct assembly. But it is not intended here to enter 
into controversies of this sort. It is sufficient to explain, firstly, 
the manner and time of its assembling ; secondly, its constituent 
parts; thirdly, the laws and customs relating to parliament, 
considered as one aggregate body; fourthly and fifthly, the 
laws and customs relating to each house ; sixthly, the method 
of proceeding in both houses; and lastly, the manner of the 
parliament's adjournment, prorogation and dissolution. 

1. The parliament is summoned by the sovereign’s writ, for no 
parliament can be convened by its own authority, or by the 
authority of any except the sovereign alone. Supposing it had a 
right to meet spontaneously, it is impossible to conceive that all 
the members and each of the houses, would agree unanimously 
upon the time and place of meeting, and if half met and half 
absented themselves, who could determine which was really the 
legislative body ? It is therefore necessary that parliament he 
called together at a determinate time and place ; and highly be- 
coming its dignity, that it should be called together by none but 
one of its own constituent parts, — the sovereign, — a single person 
whose will may be uniform and steady, — and the only branch of 
the legislature that is capable of performing an} act at a time 
when no parliament is in being. The sovereign only, then, 
can convoke a parliament ; and this he is practically compelled 
to do every year, or oftener, if need be, as the supplies are voted 
only for one year at a time, and the Mutiny Acts are passed for 
one year only. 

n. The constituent parts of parliament are, the sovereign in 
liis political capacity, and the three estates of the realm ; the lords 
spiritual, the lords temporal, and the commons ; the sovereign 
and these three estates form the corporation or body politic of 
the kingdom. 

It is highly necessary for preserving the balance of the consti- 
tution, that the executive power should be a branch, though not 
the whole, of the legislative. The union of them would be 
productive of tyranny ; the entire disjunction of them would in 
the end produce the same effect, by causing that union ; for 
the legislative would soon become tyrannical, by assuming to 
iteelf the rights of the executive. To hinder, therefore, any 
such encroachment, the sovereign is a necessary part of parlia-, 
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ment ; and, as tMs is the reason of his being so, the share of the 
legislation, which the constitution has placed in the crown, con- 
sists in the power of rejecting. For the crown cannot originate 
any alteration in the law ; it may only approve or disapprove of 
the alterations consented to by the two houses. The legislative, 
therefore, cannot abridge the executive power or any of its 
rights, without its own consent. 

In the legislature, again, the people are, in theory, a check 
upon the nobility, and the nobility a chock upon the people, by 
the mutual privilege of rejecting what tlie other has resolved : 
while the sovereign is a check upon lx)th. And this very execu- 
tive is kept within due bounds by the two houses, through the 
privilege they have of inquiring into, impeaching, and punishing 
the conduct, not, indeed, of the sovereign, which would destroy 
his independence ; but of his evil councillors. 

Thus every branch of our civil polity supports and is sup- 
ported, regulates and is regulated, by the rest: for the two 
houses naturally drawing, it is supposed, in two directions of 
oi^posite interest, they mutually keep each other from ex- 
ceeding their projxjr limits ; while the wdiole is prevented from 
separation, and artificially connected togetlier by the mixed 
nature of the crown which is a part of the legislative, and the 
solo executive magistrate. 

The next in order are the spiritual lords. These consist of the 
Archbishops of Canterbury and York, the Bishops of London, 
Durham, and Winchester, and twenty-one other bishops of dio- 
ceses in England, according to their priority in consecration. 
These lords spiritual are in law a distinct estate from the lords 
temporal, yet in practice they are usually blended together under 
the one name of the lords ; they intermix in their votes ; and the 
majority binds both estates. 

The lords ie^nporal consist of all the peers of the realm, by 
whatever title distinguished. Some sit by descent, some by 
creation, and others by election ; viz., the sixteen peers who 
represent the Scots nobility for the parliament for which they 
are elected ; and the twenty-eight poors, elected for life, who 
represent the Irish nobility. The number of lords temporal is 
indefinite, for it may be increased by the crown, by the creation 
of peers of the United Kingdom, 
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The commons consist of all such men in the kingdom, as have 
not seats in the House of J-.ords ; every one of whom has a voice 
in parliament, either personally or by his representatives. In a 
free state, every man who is a free agent, ought to be in some 
measure his own governor ; and, therefore, a branch of the legis- 
lative power should reside in the body of the people. And this 
power, when the territories of the state are small, and its citizens 
easily known, should bo exercised by the people collectively. 
But this is inconvenient when the ))ublic territory is extensive 
and the number of citizens large. In tliis country the people do 
that by their representatives, which is impracticable to perform 
in person. The counties arc represented by persons elected by 
the proprietors and occupiers of land ; the cities and boroughs 
by citizens and burgesses, chosen by the trading interest of the 
nation, and the universities by persons elected by the graduates. 
But every member serves for the whole realm ; not to advantage 
his constituents, but the cohhiloh w’ealth ; and therefore is not 
bound to consult with his constituents unless ho himself thinks 
it prudent so to do. 

III. Next as to the laws and customs of parliament, as one 
aggregate body. 

The power of parliament is so transcendent that it cannot 
be confined within any hounds. It has sovereign authority in 
the making, repealing, and expounding of laws, concerning all 
matters, ecclesiastical or temporal, civil or criminal : this l)eing 
the place whore that absolute power, which must in all govern- 
ments reside somewhere, is entrusted by the constitution. All 
mischiefs and grievances, that transcend the ordinary course of 
law, are within the roach of this extraordinary tribunal. It can 
new-model the succession to the crown; it can alter the 
established religion: it can change the constitution of the 
kingdoms and parliaments themselves; it can, in short, do 
everything that is not naturally impossible. 

In order to prevent the mischiefs that might arise, by placing 
this authority in hands cither incapable, or improj^er, to manage it, 
the custom of parliament 3)rovidesthat no one shall sit in either 
house, unless he be iwantij-me years of aye ; and several statutes, 
that no member sit or vote in the House of Commons, except for 
the choosing of a speaker, till he has taken the prescribed oaths. 
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Aliens are likewise incapable of being members of either house. 
And there are not only those standing incapacities ; but if any 
person is made a peer, or elected to the House of Commons, yet 
may the respective houses upon proof of any crime in such 
person, adjudge him incapable to sit as a member ; and this by 
the law and custom of parliament. For, as every court of justice 
has laws and customs for its direction, some the canon, some the 
common law, others their own customs, so the high court of 
parliament has also its own peculiar law, called the lex et ccm- 
siietudo 2)arl lament i ; a law which has its origin from this one 
maxim, “ that whatever matter arises concerning either house of 
“ parliament, ought to be examined, discussed, and adjudged in 
“ that house to which it relates, and not elsewhere.^ Hence, for 
instance, the lords will not suffer the commons to interfere in 
the election of a peer of Scotland ; the commons will not allow 
the lords to alter a money bill ; nor will either house permit the 
courts of law to examine the merits of either case. 

The privilege of parliament is likewise very indefinite. It was 
principally established to protect its members not only from 
being molested by their fellow-subjects, but more especially from 
l>eing oppressed by the crown. If, therefore, all the privileges 
were set down and ascertained, and no privilege allowed but 
what was so defined, it were easy for the executive to devise 
some new case, not within the line, and under pretence thereof, 
to harass any refractory member and violate the freedom of 
parliament. The dignity and independence of the two houses 
are therefore preserved by keeping their privileges indefinite. 
Some of the more notorious are, privilege of speech and of 
person. As to the fii*st, it is by 1 W. & M., st. 2, c. 2, one of the 
liberties of the people, that the freedom of speech, and debates, 
and proceedings in parliament, are not to be questioned in any 
court or place out of parliament. The privilege of person is as 
ancient as Edward the Confessor, and included formerly not 
only privilege from illegal violence, but also from legal arrests, 
and seizures by process from the courts of law. No member of 
either house can be now taken into custody, unless for some 
offence, without a breach of privilege; so that all privileges 
which derogate from the common law are at an end, save only 
as to freedom of the person ; which in a peer is for ever inviol- 
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able ; and in & commoner for forty days after every prorogation, 
and forty days before the next meeting. 

IV. The laws and customs relating to the House of Lords will 
take up but little time. 

One privilege, now obsolete, is declared by the charter of the 
forest; viz., that every lord summoned to parliament, and 
passing through the royal forests, may, both in going and 
returning, kill one or two of the deer without warrant ; in view 
of the forester, or on blowing a horn ; that he may not seem to 
take the royal venison by stealth. The peers have a right also 
to be attended by the judges ; for their advice in points of law, 
and the greater dignity of their proceedings. The secretarijBS of 
state, with the attorney and solicitor-general, and the queen’s 
Serjeants also used to attend the house, and have to this day 
their writs of summons ; but their attendance has fallen into 
disuse. 

Each peer has also a right, by leave of the house, when a vote 
passes contrary to his sentiments, to enter his dissent on the 
journals, with the reasons for such dissent ; which is usually 
styled his protest. All bills likewise, that may affect the 
peerage, are by the custom of parliament to have their 
beginning in this house, and to suffer no change in the 
commons. A peer may not sit or vote if adjudged bankrupt, a 
disqualification which can only be removed if it be certified that 
the bankruptcy was the result of misfortune without any mis- 
conduct on his part. 

V. The peculiar laws and customs of the commons relate to 
the raising of taxes, and the election of members. For it is the 
indisputable privilege of this house that all grants of subsidies 
or parliamentary aids do begin, and are first bestowed here. 
The lords are supposed more liable to be influenced by the 
crown, and when once influenced to continue so, than the 
commons, a temporary body, nominated by the people ; and it 
would therefore be dangerous to give the lords any power of 
framing new taxes ; it is sufficient that they have a power of 
rejecting, if they think the commons improvident. The 
commons therefore will not permit any alteration in a money 
bill ; under which appellation are included all bills by which 
money is to be rais^ for any purpose whatsoever; either for 
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the exigencies of goyernment, as the property-tax, or for private 
benefit, as by turnpikes, local rates, and the like. 

It is also a privilege of the commons that bills affecting the 
representation of the people have their origin in this house. 
For herein consists the exercise of the democratic part of our 
constitution; as in a democracy there can be no exercise of 
sovereignty but by suffrage, which is the declaration of the 
people’s wills. Where the people debate by representation, the 
exercise of this sovereignty consists in the choice of repre- 
sentatives. The law therefore makes careful provision as to : 
1. The qualifications of electors. 2. The qualifications of the 
elected ; and 3. The proceedings at elections. 

I. Qualifications of electors. — The only reason for requiring a 
qualification would seem to be in order to exclude such persons 
as are esteemed to have no will of their own ; persoiis who, if 
they had votes, would, as experience has abundantly shown, 
dispose of them for money, and thus give a great, an artful, or a 
wealthy man a larger share in elections than is coiisistent with 
general liberty. On this ground the qualification of electors for 
knights of the shire was by Statute 8 Henry YI., c. 7, and 
subsequent acts, a freehold of the annual value of forty shillings, 
because that sum would then, with proper industry, have 
rendered the freeholder an independent man. And this 
continued to bo ^the sole qualification of a county elector, long 
after leasehold and copyhold proj^erty had become of great value 
and importance. For the owners of these t^vo kinds of pro]:)erty 
werd only admitted to the franchise of 1832 ; the Pieform Act of 
that year conferring the franchise on the owners of property, if 
ten pounds annual value, and on occupiers of land paying a rent 
of fifty pounds. The Statute for amending the Representation 
of the People of 1867, extended the franchise to owners of 
property of five pounds’ value, and to occupiers rated at not less 
than tvHfhe pounds. 

The electors of citizens or burgesses are supposed to bo the 
mercantile interest of the kingdom. Rut as trade is seldom long 
fixed in a place, it was formerly left to the crown to summon 
the most flourishing towns to send rei)resentativcs ; so that, as 
towns grow populous, they were admitted to a share in the 
legislature. But the deserted boroughs continued to bo 
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summoned, as well as those to whom their trade was trans- 
ferred, except a few which petitioned to he eased of the expense 
of maintaining their members— four shillings a day being 
allowed for a knight of the shire, and two shillings for a citizen 
or burgess — the wages established in the reign of Edward IIL 
The act of 1832 disfranchised most of the decayed boroughs, 
and further steps have since been made in the same direction. 
The universities of Oxford and Cambridge were empowered to 
send burgesses by James I. to protect in the legislature the 
rights of the republic of letters. A similar privilege was con- 
ferred in 1867 on the University of London. 

Until 1832 the right to vote in boroughs depended on the 
several constitutions of the respective places ; every burgess or 
freeman possessing the right at that time being declared 
entitled to the franchise, which was likewise preserved to the 
resident freeholders or burgage tenants in cities or towns, 
counties of themselves. 

The right of voting was then conferred on occupiers of the 
value of ten pounds, rated for the relief of the poor. This was 
the principal feature of the statute of 1832, so far as regards the 
borough electors ; and in all Iwroughs since created, the electors 
consisted entirely of persons thus qualified. 

The Act of 1867 removed the restriction as to value in the 
case of occupiers qualified by payment of rates, which is now 
called Household i^ujjnuje; and extended the franchise to 
lodgers ; that is, to the occupiers in a dwelling-house of lodgings 
which, if let unfurnished, arc of the value of ten pounds. 

The Bepresentation of the People Act of 1884 established a 
uniform household and lodger and occMpaiion franchise for both 
counties and boroughs, and has further extended the right to 
vote to persons in occupation of dwelling-houses by virtue of 
any office, service, or employment; which is hence called a 
service franchise. In their case, as in the case of occupiers and 
lodgers, the premises must, to confer the qualification, be of the 
annual value of ten pounds. 

Formerly, the right of each elector was ascertained as he 
tendered his vote ; so that, unless prepared with evidence of his 
title, his vote, if objected to, might be refused altogether, the 
polling not unfrequently extending over many days and the 
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election forming the subject of a scratiny, involving enormous 
expense. This method of taking votes was put an end to in 
1832 ; and a register of electors is now made up annually ; the 
appearance of a person’s name on the register beiug decisive of 
his right to vote ; its absence equally conclusive as to his want 
of qualification. 

These lists are annually revised by barristers, who hold courts 
for the purpose ; the court, on hearing the parties, adding or 
expunging names, and making alterations as the claims or 
objections are well founded. An appeal may be allowed to the 
High Court of Justice. 

II. The qualifications of persons to be elected depend some 
upon the law and custom of parliament, others upon statute. 
1. They must not be aliens, or minors, idiots, lunatics, or out- 
laws in criminal prosecutions. 2. Among others, they must 
not be of the judges, nor of the representative peers, nor police 
magistrates, nor revising barristers ; nor of the clergy, for they 
sit in the convocation ; nor persons convicted of treason or felony, 
for they are unfit to sit anywhere. 3. Eetuming officers are not 
eligible in their respective jurisdictions. 4. No persons con- 
cerned in the management of any taxes created since 1692, 
except the commissioners of the Treasury, nor any of a long list 
of public officials mentioned in different statutes are capable of 
being elected. 5. No person holding a contract on account of 
the public service, is capable of sitting as a member. 6. No 
person having a i)onsion under the crown is capable of being 
elected or sitting. 7. If any member accepts an office of profit 
imder the crown, his seat is void; but he "is capable of being 
re-elected. This rule does not extend to an officer of the army 
or navy accepting a new commission ; nor to a member accepting 
any office which is usually vacated on a change of government, 
if he held office when he was elected. 8. Any candidate rex)ort6d 
guilty of corrupt practices, is incapable of being elected, or 
sitting in parliament for seven years for the county or borough 
for which he was elected, and his election is void. 9. A bank- 
rupt is also incapable of sitting or voting till his disqualification 
is removed, as in the case of peers. Subject to these standing 
disqualifications, every subject of the realm is eligible of common 
right: though there are instances where persons have been 
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declared ineligible /or that parliament, by a vote of the House of 
Commons, or /or ever by an an act of the legislature. 

ni. Proceedings at elections. — As soon as parliament is 
summoned, the lord chancellor (or if a vacancy hapi)ens during 
its sitting, the speaker) sends his warrant to the clerk of the 
crown; who thereupon issues writs to the returning officers, 
commanding them to elect their members. Elections in counties 
must be proceeded to, not later than the nintli day after the 
receipt of the writ, and with an interval of not less than three 
days between the notice and day of election. In cities and 
boroughs the day of election must be not later than the fourth 
day after the receipt of the writ, with an interval of two days 
between the notice and the election. 

The next step is the Nomination, a form which the returning 
officer provides, and attends to receive at the time and place 
fixed by him, such nomination being made by two electors and 
concurred in by seven. The nomination ends in election if there 
be no opposition. If there be other candidates, the nominations 
are published and a day fixed for taking the votes. 

And, as it is essential to the very being of parliament, that 
elections should be free, all undue influence upon the electors is 
illegal. All soldiers within two miles of the place of nomination 
or taking of the poll, are accordingly required to remain within 
their barracks. Biots likewise have been frequently determined 
to make an election void. By vote also of the commons, no lord 
of parliament, or lord lieutenant of a county, has any right to 
interfere ; and, by statute, the lord warden of the cinque ports 
shall not recommend any members there. If any officer of the 
revenue intermeddles in an election, by persuading any voter, 
or dissuading him, he forfeits 100?., and is disabled to hold any 
office. 

Thus are the electors of one branch of the legislature secured 
from any undue influence of the other, and from all external 
violence. But the greatest danger is that in which themselves 
co-operate, by the infamous practice of bribery and corruption ; 
to prevent which various statutes have been passed from time to 
time ; by which corrupt practices and other proceedings of a 
similar character are made offences; candidates guilty by 
themselves or their agents are disqualified from sitting in 
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parliament, other guilty persons from being admitted to or 
continuing on the register of electors; and sums fixed for 
election expenses dependent on the numlTer of voters, the 
candidate elected being required to make oath as to the amounts 
expended by them. 

Undue inflnence being thus, it is thought, guarded against, 
the election is proceeded to on the day appointed ; the return- 
ing officer pro\iding places for receiving the votes, and taking 
proper measures for securing secrecy, while the voter fills up 
the balloting paper, which is given to him by the returning 
officer. 

In all elections, except in the universities, only one day is 
allowed for recording the votes, this being found in practice 
very conducive to the purity of elections. In the universities, on 
account of the distance many of the electors may have to travel, 
the polling may continue for five days. If, however, the pro- 
ceedings are obstructed by riot or violence, the returning 
officer may adjourn the taking of the votes until the following 
day, and so on from time to time until the interruption has 
ceased. 

At the polling, the only duty of the returning officer now is to 
receive the papers on which the electors have inscribed their 
votes and deposit them in the ballot boxes, which are kept 
closed till four o’clock; when the returning officer opens 
them, casts up the number of votes, and declaring the state 
of the poll, makes proclamation of the member or members 
chosen. 

The election being closed, the returning officer returns the 
writ, with the names of the persons elected, to the clerk of the 
crown, the members returned by him being the sitting members, 
until the House of Commons shall otherwise determine. In the 
reign of Queen Mary the House of Commons usurped, — in the 
reign of Queen Elizabeth maintained, — and in the reign of 
James I. finally asserted successfully their right to try and de- 
termine the validity of all elections. Erom that time till quite 
recently, these inquiries gave occupation to a committee 
appointed to inquire into the allegations of any petition, claiming 
the seat or alleging the illegality of the election. The incom- 
petency of a committee to determine such questions at last 
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became apparent ; and the trial of election petitions was trans- 
ferred to the judges of the High Court of Justice, whose de- 
cision the house is bound to carry into effect. If the member 
returned is unseated, there is either a new election, or if corrupt 
practices are reported, an inquiry by a Koyal Commission, 
which may lead to disfranchisement. 

YI. The method of making laWs is much the same in both 
houses. For despatch of business, each house has its speaker. 
The speaker of the lords is the lord chancellor, or keeper of the 
great seal, or any other appointed by royal commission : and if 
none be so appointed, the house may elect. The speaker of 
the commons is chosen by the house ; but must be approved by 
the sovereign. In each house the act of the majority binds 
the whole; and this majority is declared by votes openly 
given. 

To bring a bill into cither house, if the relief sought is of a 
private nature, it is first necessary to prefer a petition ; which 
must be presented by a memlier, and usually sets forth the 
grievance desired to be remedied. This petition, when founded 
- on facts that may be in their nature disputed, is referred to a 
committee who examine the matter alleged, and report to the 
house ; and then, or otherwise upon the mere petition, leave is 
given to bring in the bill. In public matters the bill is brought 
in upon motion. 

The persons directed to bring in the bill present it, drawn out 
and printed, with a multitude of italics, where anything occurs 
that is dubious, or necessary to be settled by parliament, such 
especially as dates, penalties, or any sums of money to be 
raised, which italics are theoretically blanks. In the House of 
Lords, if the bill begins there, it is, when of a private nature, 
referred to two of the judges, to settle all points of technical 
propriety. 

The bill is read a first time, and at a convenient distance a 
second time ; and after each reading the speaker opens to 4;h8 
house the substance thereof, and puts the question whether it 
shall proceed any further. The introduction of the bill may be 
originally opposed, as the bill itself may at either of the readings ; 
and, if the opposition succeeds, the bill must be dropped for that 
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session ; as it mnst also, if opposed with success in any of the 
subsequent stages. 

After the second reading it is committed, that is, referred to a 
committee, which is either selected in matters of small importance 
or else, upon a bill of consequence, the house resolves itself into 
a committee of the whole house : to form which, the speaker quits 
the chair, the chairman of committees, an officer appointed 
every session, being appointed chairman. In committee the bill is 
debated clause by clause, amendments made, the blanks filled 
up, and sometimes the bill entirely new-modelled. After it has 
gone through the committee, the chairman reports it to the 
house with such amendments as the committee have made ; and 
then the house reconsiders the whole bill again, and the question 
is put upon every clause and amendment. When the house has 
agreed or disagreed to the amendments of the committee, and 
sometimes added new amendments of its own, the bill is then in 
due course read a third time, and amendments are sometimes 
then made to it, and new clauses added. The speaker then 
again opens the contents, and holding it up in his hands, puts 
the question, whether the bill shall pass ? If this is agreed to, 
the title to it is then settled; after which one of the members is 
directed to carry it to the lords, and desire their concurrence ; 
who, attended by several more, carries it to the bar of tlie House 
of Peers, and there delivers it to their speaker, who comes down 
from his woolsack to receive it. 

It there passes through the same forms, and, if rejected, no 
more notice is taken, but it passes sub sihnth^ to prevent unbe- 
coming altercations. But if it is agreed to, the lords send a 
message that they have agreed to the same : and the bill remains 
with the lords if they have made no amendment to it. But if 
any amendments are made, such amendments are sent down 
with the bill, to receive the concurrence of the commons. If 
the commons disagree to the amendments, a conference usually 
follows between members deputed from each house ; who, for 
the most part, settle and adjust the difference: but, if both 
houses remain inflexible, the bill is dropped. If the commons 
agree to the amendments, the bill is sent back to the lords by 
one of the members, with a message to acquaint them therewith. 
The same forms are, observed, tt? when the bill 



ADJOURNMENT. 


83 


begins in the House of Lords. And when both houses have 
done with any bill, it always is deposited in the House of Peers, 
to wait the royal assent ; except in the case of a bill of supply, 
which, after receiving the concurrence of the lords, is sent back 
to the House of Commons. 

The royal assent may be given in two ways : 1. In person ; 
when the sovereign comes to the House of Peers, and sending for 
the commons to the bar, the titles of all the bills that have ijassed 
both houses are read j and the royal answer is declared by the 
clerk of the parliament. If the sovereign consents to a public 
bill, the clerk usually declares, le roy (or la reine) le veut^^ if to 
a private bill, soil fait comrne il e^t dasiriP If the sovereign 
refuses his assent, it is in the gentle language of U roy s*avisera'* 
When a bill of supply is passed, it is presented to the sovereign 
by the speaker of the House of Commons ; and the royal assent 
is thus expressed, “ le roy remercie ses loyal sujets, accepte leur 
benevolence, et aussi le veut,^* The crown may, however, give its 
assent to bills by commission. And, when the bill has received 
the royal assent, it is then, and not before, a statute or act of 
parliament. 

This statute is placed among the records of the kingdom, there 
needing no formal prooiulgation to give it the force of a law, 
because every man is, in judgment of law, party to making an 
act of parliament, being present thereat by his representatives. 
A statute thus made is the exercise of the highest authority that 
this kingdom acknowledges upon earth ; and cannot be altered, 
amended, dispensed with, suspended, or repealed, but in th^ 
same forms and by the same authority of parliament. 

Vn. Lastly, as to the manner in which parliaments may be 
adjourned, prorogued, or dissolved. 

An adjournment is no more than a continuance of the session 
from one day to another, as the word signifies : and this is done 
by the authority of each house separately every day : and some- 
times for a fortnight or a month together, as at Christmas or 
Easter. But the adjournment of one house is no adjournment 
of the other. 

A prorogation is the continuance of the parliament from one 
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session to another, as an adjournment is the continuation of the 
session from day to day. This is done by the royal authority, 
expressed either by the lord chancellor in the presence of the 
sovereign, or by commission, or proclamation. 

A dissolution is the civil death of the parliament ; and this may 
be ejOfected : 1. By the sovereign’s will, or 2. By lapse of time. 

It is a branch of the royal prerogative, either to prorogue 
the parliament for a time, or to put a final period to its existence. 
If nothing had a right to prorogue or dissolve a parliament but 
itself, it might happen to become perpetual. It is, therefore, 
necessary that the crown should bo empowered to regulate its 
duration, under the limitations wliich the constitution has 
prescril>ed; so that, on the one hand, it may frequently and 
regularly meet for the redress of grievances ; and may not, on 
the other, even with the consent of the crown, be continued to 
an unconstitutional length. 

A dissolution formerly happened immediately upon the deat 
of the reigning sovereign ; for he being considered its head, that 
failing, the whole body was held to bo extinct. But calling a 
new parliament immediately on the inauguration of the suc- 
cessor being found inconvenient, it is now provided that the 
parliament in being shall continue so long as it would have 
continued but for such demise, unless sooner prorogued or dis- 
solved by the successor. 

2. A parliament may expire by length of time. For if the 
legislative body might last for the life of the prince who con- 
vened it, as formerly ; and were to be supplied, by filling the 
occasional vacancies with new representatives ; in these cases, if 
once corrupted, the evil would be past remedy: but when 
different bodies succeed each other, if the people disapprove of 
the present, they may rectify its faults in the next. As the 
constitution now stands, parliament must die a natural death, 
at the end of every seventh year, if not sooner dissolved. 
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CHAPTER III. 

OF THE SOVEREIGN AND HIS TITLE. 

The supremo executive power is vested in a single person, the 
king or queen; for it matters not to which sex the crown 
descends : the person entitled to it being immediately invested 
with all the rights and prerogatives of sovereign power. This 
power being thus vested in a single person, it is necessary to 
the peace of the state, that a rule should be laid down, to mark 
out with precision who is that single person, to whom is com- 
mitted the protection of the community; and to whom, in 
return, the allegiance of every individual is duo. 

The fundamental maxim upon which the jun coronm depends, 
is this : " that the crown is, by common law and constitutional 
custom, hereditary ; and this in a manner peculiar to itself ; but 
** that the right of inheritance may from time to time be changed 
or limited by act of parliament ; under which limitations the 
crown still continues hereditary.'^ 

1. It is hereditary, or descendible to the next heir, on the 
death of the last proprietor. By a hereditary, is not intended a 
jure divino title to the throne. This hereditary right owes its 
origin to the founders of our constitution. They might have 
made it an elective monarchy ; they rather chose to establish a 
succession by inheritance. This was acquiesced in ; and ripened 
by degrees into common law : the very same title that every 
private man has to his own estate. Lands are not naturally 
descendible any more than thrones ; but the law has established 
hereditary succession in the one as well as the other. 

2. This mode of inheritance corresponds with the feudal path 
of descents in landed estates. Like estates, the crown descends 
lineally to the issue of the reigning monarch, as it did from 
John to Bichard II., through six lineal generations. As in 
common descents, the preference of males to females, and the 
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right of primogeniture among males, are adhered to. Thus 
Edward V. succeeded in preference to Eichard his younger 
brother, and Elizabeth his elder sister. Like lands or tenements, 
the crown, on failure of the male, descends to the female issue. 

Thus Mary succeeded to Edward VI., and the line of Margaret 
Queen of Scots, daughter of Henry VII., succeeded on failure of 
the line of Eehry VIII. But among females, the crown descends 
to the eldest only and her issue; and not, as in common inheri- 
tances, to all the daughters at once ; the ^necessity of a sole suc- 
cession to the throne having occasioned the royal law of descents 
to depart from the common law in this respect ; and therefore 
Mary succeeded alone, and not in partnership with Elizabeth. 
Again, the doctrine of representation prevails here, as in other 
inheritances ; whereby the lineal descendants of a deceased stand 
in the same place as their ancestor, if living, would have done. 
Thus Eichard II., succeeded his grandfather Edward III., in 
right of liis father the Black Prince, to the exclusion of his 
uncles. Lastly, on failure of lineal descendants the crown goes 
to the next collateral relations of the late king : provided Ihey 
are lineally descended from the royal stock which originally 
acquired the crown. Thus Henry I. succeeded to William 11., 
John to Eichard I., and James I. to Elizabeth, being all derived 
from the Conqueror, then the only regal stock. 

3. Hereditary right by no means implies an indefeasible right. 
For the legislature may defeat this hereditary right ; and, by 
particular limitations and provisions, exclude the immediate 
heir, and vest the inheritance in any one else. 

4. However the crown may be limited or transferred, it retains 
its descendible quality, and becomes hereditary in the wearer. 
Hence the king never dies, in his political, though he is subject 
to mortality in his natural capacity; because immediately upon 
the natural death of Henry, William, or Edward, the sovereign 
survives in his successor. For the right of the crown vests, eo 
instantly upon his heir. There can be no interregnum ; the right 
of sovereignty is fully vested in the successor by the ver 
descent of the crown ; and becomes in him hereditary, unless it 
has been otherwise determined. 

In these four points consist the constitutional notion of 
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hereditary right to the throne ; which a short historical view of 
the succession and the several statutes that have from time to 
time declared limited or barred the hereditary title to the 
throne will demonstrate. 

King Egbert, about a.d. 800, found himself in possession of 
the throne of the West Saxons by an undisturbed descent of 
above three hundred years. How his ancestors acquired their 
title, it matters not now to inquire ; his right must be supposed 
good, because no better is known. 

From Egbert to the death of Edmund Ironside, a period of 
above two hundred years, the crown descended regularly 
through fifteen princes ; the sons of Ethel wolf succeeding to each 
other without regard to the children of the elder branches, 
according to the rule prescribed by their father, and confirmed 
by the witena-gemote, in the heat of the Danish invasions : and 
Edred, the uncle of Edwy, holding the throne for about nine 
years, in right of his nephew, a minor, with a view to preserve 
the succession to Edwy, who succeeded. 

Edmund Ironside was obliged, by the irruption of the Danes, 
at first to divide his kingdom with Canute ; and Canute, after 
his death, seized the whole of it, Edmund’s son being driven into 
foreign countries. Hero the succession was suspended by force, 
and a new family placed upon the throne : in whom it continued 
hereditary for three reigns; when, upon the death of Ilardi- 
Canute, the Saxon line was restored in the person of Edward the 
Confessor. 

He was not, indeed, the true heir to the crown, being the 
younger brother of Edmund Ironside, who had a son Edward, 
surnamed the Outlaw, still living. But this son was then in 
Hungary ; and, the English, having shaken off the Danish yoke, 
it was necessary that somebody on the spot should mount the 
throne ; and the Confessor was the next of the royal line then in 
England. On his decease without issue, Harold was elected 
king to fill the vacancy ; and almost at the same instant came 
on the northern invasion : the right to the crown being still in 
Edgar Atheling, son of Edward the Outlaw, and grandson of 
Edmund Ironside. 
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William the Norman claimed the crown by virtue of a grant 
from the Confessor which, if real, was invalid ; because it was 
made, as Harold observed in his reply to William’s demand, 
“ absque general i senatus et popuU conventu et edicto ; ” which very 
plainly implies, that it then was generally understood that the 
king, with consent of the general council, might change the line 
of succession. 

This conquest was, like that of Canute, a forcible transfer of 
the crown into a new family ; but, the crown being so transferred, 
all its inherent properties were transferred also. For, the 
victory at Hastings not being a victory over the nation but only 
over Harold, the only right that the Conqueror could acquire 
was the right to possess the crown, not to alter the nature of 
the government: And, therefore as the laws remained in force, 
he necessarily took the crown subject to those laws, and with all 
its inherent properties ; the first and principal of which was its 
descendibility. 

Accordingly, it descended from him to William II. and 
Henry I. Bobert, his eldest son, was kept out of possession 
by the violence of his brethren : who might proceed upon a 
notion that he was already provided for as Duke of Normandy. 
But, as he died without issue, Henry had a good title to the 
throne at last, whatever ho might have had at first. 

Stephen of Blois, who succeeded, was the grandson of the 
Conqueror, by Adelicia, his daughter, and claimed the throne by 
a feeble kind of hereditary right : not as the nearest of the male 
line, but as the nearest male of the blood royal, excepting his 
elder brother Theobald, who was Earl of Blois, and therefore 
seems to have waived, as he never insisted on, so precarious a 
claim. The real right was in the Empress Matilda, daughter of 
Henry I. ; the rule being that the daughter of a son shall be 
preferred to the son of a daughter. So that Stephen was little 
better than a usurper ; and therefore, he chose to rely on a title 
by election, while the empress asserted her hereditary right by 
the sword ; which dispute ended at last in the compromise made 
at Wallingford, that Stephen should keep the crown, but that 
Henry, the son of Maud, should succeed him, as he afterwards 
did. 
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Henry, the second of that name, was, next after Matilda, the 
undoubted heir of the Conqueror; and from him the crown 
descended to his eldest son. Bichard I., who dying childless, the 
right vested in his nephew Arthur, son of Geoffrey his next 
brother. But John, the youngest son of Henry, seized the 
throne ; claiming it by hereditary right : that is to say, he was 
next of kin to the deceased king, being his surviving brother : 
whereas Arthur was removed one degree further, being his 
brother’s son, though by right of representation he stood in the 
place of his father. And however flimsy this title, and those of 
William Eufus and Stephen of Blois may appear, after the law 
of descents has been settled for many centuries, they were 
sufficient to puzzle our ancestors. However, on the death of 
Arthur and his sister Eleanor without issue, an indisputable 
title vested in Henry III., the son of John : and from him to 
Bichard II., six generations, the crown descended in the true 
hereditary line. 

Upon Richard’s resignation, he having no children, the right 
reverted to the issue of his grandfather, Edward III. That king 
had many childen, besides Edward the Black Prince, father of 
Bichard II. : but only three will be mentioned here ; William, 
his second son, who died without issue; Lionel, Duke of 
Clarence, his third son; and John of Gaunt, Duke of Lancaster, 
his fourth. By the rules of succession the posterity of Lionel 
were entitled to the throne upon the resignation of Bichard. 
But Henry, Duke of Lancaster, the son of John of Gaimt, 
having then a large army in the kingdom, the pretence of 
raising which was to recover his patrimony from the king, and 
to redress the grievances of the subject, it was impossible for 
any other title to be asserted with any safety ; and he became 
king under the title of Henry IV.; yet not until he had 
declared that he claimed, not as a conqueror but as a successor, 
descended of the royal blood. 

However, as in Edward III.’s time parliament is found 
affirming the law of the crown, so in the reign of Henry IV., 
they actually exerted their right of new-settling the succession 
by enacting, that the inheritance of the crown and realm of 
** England shall be set and remain in the person of our sovereign 
'' lord and king, and in the heirs of his body issuing ; ” which 



40 


HISTORICAL VIEW OF 


shows tliat it was then generally understood that the king and 
parliament had a right to regulate the succession. 

The crown now descended regularly from Henry IV. to his son 
and grandson, Henry V. and VI. ; in the latter of whoso reigns 
the house of York asserted their dormant title ; and at last 
established it in the person of Edward IV. At his accession, 
after a breach of the succession that continued for three descents, 
the distinction of a king dejure and a king de facto began to be 
taken ; in order to indemnify such as had submitted to the late 
establishment, and to provide for tho peace of the kingdom by 
confirming all honours conferred and all acts done, by those 
who were now called usurpers. 

Edward IV. left two sons and a daughter ; the eldest of which 
sons, Edward V., enjoyed the regal dignity for a short time, and 
was then deposed by Eichard, who usurped the throne ; having 
previously insinuated to the populace a suspicion of bastardy in 
the children of Edward IV., to make a show of hereditary title ; 
after which he is said to have murdered his two nephews, upon 
whoso death the right to tho crown devolved to their sister 
Elizabeth. 

The tyrannical reign of Eichard III. gave occasion to Henry 
Earl of Eichmond to assert Ins claims to the crown ; a claim the 
most remote and unacouritable ever set up, and which nothing 
could have given success to, but the universal detestation of 
Eichard. For, besides that he claimed from John of Gaunt, 
whose title was now exploded, the claim, such as it was, was 
through John Earl of Somerset, a bastard son, begotten by John 
of Gaunt upon Catherine Swinford. Notwithstanding all this, 
immediately after the battle of Bosworth Field, he assumed the 
regal dignity ; and his possession was established by parliament, 
in the first year of his reign. Wherein j)arliament seems to have 
copied the caution of their predecessors in the reign of Henry 
IV.; and therefore avoided any recognition of Henry VII.’s 
right, which indeed was none at all ; and the king would not 
have it by way of new "'^^njOr ordinance, whereby a right might 
seemed to be conferred’ u^.v^n hini ; and therefore a middle way 
was chosen, by way of estaUishment, and that under covert and 
indifferent words, That the inheritance of the crown should 

restj remain, and abide in King Henry VII. and the heirs of his 

body : '' thereby providing for the future, and acknowledging 
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his present possession ; but not determining either way, whether 
that possession was de jure or de facto. However, he soon 
after married Elizabeth of York, the undoubted heiress of 
the Conqueror, and thereby gained by much his best title to 
the crown. 

Henry YIIL, the issue of this marriage, succeeded to the 
crown by indisputable hereditary right, and transmitted it to 
his three children in successive order. But in his reign parlia- 
ment was busy in regulating the succession. The crown was 
finally limited to Prince Edward, after that to Mary, and then 
to Elizabeth, and the heirs of their respective bodies ; which 
succession took effect accordingly, being indeed no other than 
the usual course of law. 

Upon Mary’s marriage with Philip of Spain, the hereditary 
right to the crown was again declared in parliament ; and on 
Elizabeth’s accession, her right is recognised in still stronger 
terms than her sister’s. 

On the death of Elizabeth, without issue, the line of Henry 
VIII. became extinct. It therefore became necessary to recur to 
the other issue of Henry VII. by Elizabeth of York his queen ; 
whose eldest daughter Margaret having married James IV. king 
of Scotland, James the Sixth of Scotland, and of England the 
First, was the lineal descendant from that alliance. So that in 
his person, as clearly as in Henry VIII., centred all the claims 
of different competitors, from the Conquest downwards, he being 
indisputably the lineal heir of the Conqueror. And, what is 
more remarkable, in his person centred the right of the Saxon 
monarchs which had been suspended by the Conquest. For 
Margaret, sister of Edgar Atheling, daughter of Edward the 
Outlaw, and grand-daughter of Edward Ironside, was the person 
in whom the hereditary right of the Saxon kings, supposing it 
not abolished by the Conquest, resided. She married Malcolm 
king of Scotland, by whom she had several sons ; and the royal 
family of Scotland from that time were the offspring of Malcolm 
and Margaret. Of this royal family James I. was the direct 
heir, and therefore united in his person every possible claim by 
hereditary right to the English throne, being the heir both of 
Egbert and William the Conqueror. 

And it is no wonder that a prince of more learning than 
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wisdom, who could deduce a hereditary title for eight hundred 
years, should be taught by the flatterers of his time to believe 
there was something divine in this right, and that the finger of 
Providence was visible in its preservation. Whereas, though a 
wise, it was clearly a human institution ; and the right inherent 
in him no natural, but a positive right. And in no other light 
was it taken by parliament. 

But, wild and absurd as is the doctrine of divine right, it 
is still more astonishing, that when so many hereditary rights 
had centred in this king, his son Charles I. should be told that 
he was a prince, elected by his people, and therefore accountable 
to them for his conduct. The confusion which followed will 
long be a standing argument in favour of hereditary and con- 
stitutional monarchy. After the death of the Protector, a 
parliamentary convention restored the lineal heir, and acknow- 
ledged that immediately upon the decease of Charles, ''the 
"imperial crown of these realms did by inherent birthright, 
" and lawful and undoubted succession, descend and come to 
" Charles II., as being lineally, justly, and lawfully, next heir 
"of the blood royal of this realm; and thereunto they did 
" submit and oblige themselves, their heirs, and posterity far 
"ever.*^ 

It thus clearly appears that the crown of England is a here- 
ditary crown ; though subject to limitation by parliament ; as 
will appear in those instances wherein parliament has exercised 
the right of altering the succession. 

The first instance is the famous Bill of Exclusion , which in 
the end of the reign of Charles II. passed the commons, but was 
rejected by the lords ; the king having declared beforehand, that 
he would never consent to it. And from this transaction it may 
be collected : 1. That the crown was acknowledged to be here- 
ditary ; and the inheritance indefeasible unless by parliament : 
2. That parliament had power to defeat the inheritance : else 
such a bill had been ineffectual, James II. succeeded and 
might have enjoyed the throne during the remainder of his life, 
but for the Kevolution in 1688. 

The true principle upon which that event proceeded, was a 
new case in politics. It was not a defeasance of the right of 
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snccesBion, and a new limitation of the crown, by the king and 
both houses of parliament : it was the act of the nation alone, 
upon a conviction that there was no king in being. For in a 
full assembly of the lords and commons, both houses came to the 
resolution that the throne was vacant. Thus ended the old line 
of succession. The facts appealed to, the king’s endeavour to 
subvert the constitution by breaking the original contract, his 
violation of the fundamental laws, and his withdrawing himself 
out of the kingdom, were notorious ; and the consequence drawn 
from these facts, it belonged to our ancestors to determine, they 
alone having a competent jurisdiction to decide this imjxirtant 
question. 

The vacancy of the throne being once established, the rest 
followed almost of course. For, if the throne be vacant, the right 
of disposing of this vacancy seems naturally to result to the lords 
and commons, as trustees and representatives of the people. 
For there are no other hands in which it can properly be 
intrusted; and there is a necessity for its l)eing intrusted 
somewhere, else the whole frame of government must be dis- 
solved. The lords and commons having therefore determined 
that there was a vacancy of the throne, tliey proceeded to fill up 
that vacancy in such a manner as they judged most proper. 

Upon the principles before established, the Convention might 
no doubt have vested the regal dignity in an entirely new 
family, but they knew too well the benefits of hereditary suc- 
cession, and the influence which it has over the minds of the 
people, to depart further from the ancient line than temporary 
necessity required. They therefore settled the crown, first on 
William and Mary, James’s eldest daughter, for their joint lives : 
then on the survivor of them, and then on the issue of Mary : 
upon failure of such issue, it was limited to the Princess Anne, 
James’s second daughter, and her issue ; and lastly, on failure of 
that, to the issue of William, who was the grandson of Charles I., 
and nephew as well as son-in-law of James II., being the son of 
Mary his eldest sister. This settlement was made to include 
all the Protestant posterity of Charles I., excei)t such other issue 
as James might at any time have, and this issue was totally 
omitted, through the prevailing fear of a popish successor. 
And this order took effect accordingly. These three princes. 
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William, Mary, and Anne, did not take the crown by hereditary 
right or descent^ but by way of donation or purchase, as the 
lawyers call it ; by which they mean any method of acquiring 
an estate otherwise than by descent 

Towards the end of William’s reign, when all hopes of issue 
died with the Duke of Gloucester, the king and parliament 
thought it necessary again to limit the succession, in order to 
prevent another vacancy of the throne. Parliament had pre- 
viously excluded from the crown every person who should be 
reconciled to, or hold communion with, the see of Eome. To 
act consistently, and pay as much regard to the old hereditary 
line as their former resolutions would admit, they turned their 
eyes on the Princess Sophia, electress and Duchess Dowager of 
Hanover, the youngest daughter of Elizabeth, Queen of Bohemia, 
daughter of James I., nearest of the ancient blood royal who was 
not incapacitated by being in communion with the Church of 
Borne. On her, therefore, and on the heirs of her body, being 
Protestants, the remainder of the crown, expectant on the death 
of William and Anne, without issue, was settled; and at the 
same time it was enacted that whosoever should hereafter come 
to the possession of the crown should join in the communion of 
the Church of England as by law established. 

This is the last limitation of the crown that has been made by 
parliament. The Princess Sopliia dying before Queen Anne, the 
inheritance descended on her son and heir George I. ; from him 
to George 11. ; and from him to his grandson and heir, George III. 
Prom Mm it descended to his eldest son, George IV., who dying 
without issue was succeeded by William IV., the third son of 
George III. ; the second son Frederick, Duke of York, having 
previously died without issue. On the death of William IV., the 
inheritance descended to the only child of Edward Duke of Kent, 
the fourth son of George III., our present sovereign Queen 
Victoria. 

Hence it is easy to collect, that the title to the crown is at 
present hereditary, though not so absolutely hereditary as 
formerly. For formerly the crown went to the next heir without 
any restriction ; now the inheritance is conditional, being limited 
to such heirs only of the Princess Sophia as are members of the 
Church of England, and are married to none but Protestants. 
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CHAPTEE IV. 

OF THE EOYAL FAMILY. 

The first person of the royal family, regarded by the laws of 
England, supposing the sovereign to be a king, is the queen ; who 
is either regent, consort, or dowager. The queen regent, or 
sovereign, holds the crown in her own right ; and has the same 
powers, prerogatives, and duties as a king. 

The queen consort is the wife of the reigning king ; and is 
participant of divers prerogatives above other women. She is a 
public person, distinct from the king ; and may, at common law, 
purchase and convey lands, and do other acts of ownership, 
without his concurrence. She may take a grant from the king, 
whicKno other wife could, at common law, from her husband. 
She has separate courts and offices not only in matters of 
ceremony, but even of law ; and her attorney and solicitor 
general are entitled to a place within the bar. She may sue 
and be sued alone ; and may have a separate property in goods 
as well as lands, and has a right to dispose of them by will. 
She had formerly a separate revenue, consisting of certain rents 
out of the demesne lands of the crown ; and certain ancient 
perquisites such as this ; that on the taking of a whale on the 
coast, which is a royal fish, it should be divided between the 
king and queen : the head only being the king’s property, and 
the tail of it the queen’s ; the reason alleged being to furnish the 
queen’s wardrobe with whale-bone ! 

The queen consort is a subject, yet, in point of the security 
of her life and person, she is on the same footing with the king. 
It is equally treason to compass or imagine her death ; and to 
violate or defile her amounts to the same high crime ; as well 
in the person conunitting the fact, as in the queen herself if con- 
senting. And if she be accused of any species of treason, she 
shall be tried by the peers of parliament, as Ann Boleyn was in 
28 Henry YHI. 
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The husband of queen regnant is her subject ; and may be 
guilty of high treason ; but in the case of conjugal infidelity, 
he is, for obvious reasons, not subjected to the same penalties. 

A queen dowager is the widow of the king, and enjoys some 
of the privileges belonging to a queen consort. It is not high 
treason, however, to conspire her death, or to violate her chastity, 
because the succession is not thereby endangered. But no man 
can marry her without special licence from the sovereign, on 
pain of forfeiting his lands and goods ; and a queen dowager, 
when married again to a subject, does not lose her regal dignity 
as peeresses dowager, when commoners by birth, do their 
peerage, when they marry commoners. 

The Prince of Wales, and his consort, and the princess royal 
or eldest daughter of the king, are likewise peculiarly regarded 
by the laws. To compass the death of the former, or to violate 
the chastity of either of the latter, are as much high treason as 
to conspire the death of the king, or violate the chastity of the 
queen. The heir apparent to the crown is usually made Prince 
of Wales and Earl of Chester, by special creation and investiture ; 
but as the king’s eldest son, he is by inheritance Duke of 
Cornwall. 

The rest of the royal family may be considered in two different 
lights, according to the sense in which the term is used. The 
larger sense includes all who are by any possibility inheritable 
to the crown y which means the issue of the Princess Sophia. 
The more confined sense includes only those in near propinquity 
to the reigning prince, and to whom, therefore, the law pays an 
esxtraordinary respect. 

Their education while minors, and the approbation of their 
marriages, when grown up, belong of right to the sovereign ; a 
rule applying to grandchildren as well as children. And no 
descendant of George II., other than the issue of princesses 
married into foreign families, is capable of contracting matri- 
mony, without the consent of the sovereign under the great seal; 
and any marriage contracted without such consent is void. But 
lest this consent be arbitrarily withheld, any of these descendants, 
above the age of twenty-five, may, after twelve months’ notice to 



THE ROYAL COUNCILS. 


47 


the privy council, contract marriage without the consent of the 
crown, unless both houses of parliament shall expressly declare 
their disapprobation thereof. 


CHAPTEK V. 

OF THE EOYAL COUNCILS. 

To assist the sovereign in the discharge of his duties, the main- 
tenance of his dignity, and the exertion of his prerogative, the 
law has assigned him several councils to advise with. 

1. The first of these is the high court of parliament. 

2. Secondly, the peers of the realm are by birth hereditary 
counsellors of the crown, being created : 1. Ad consulendum ; 
2. Ad defendendum regern: on which account the law gives 
them the privileges already referred to, because it intends that 
they are. always assisting the sovereign with their council, or 
keeping the realm in safety by their valour. 

Conventions of the peers, to advise the crown, formerly fre- 
quent, have now fallen into disuse. Indeed, the convoking of 
them had been so long left off, that when Charles I., in 1640 , 
issued writs to call a council of peers, at York, the Earl of 
Clarendon mentions it as a thing not before heard of. A peer is 
said, however, to have a right to demand an audience, and to lay 
before the sovereign such matters as he shall judge of importance 
to the public weal. Thus, in the reign of Edward II., it was an 
article of impeachment against the Spencers, that they would 
not suffer the great men of the realm to speak with the king, or 
to come near him. 

3. But the principal council of the crown is the Privy 
Council; which consists of such persons as the sovereign 
wills to be of his council ; and is presided over by the lord 
president. 

The duty of a privy councillor appears from his oath of office : 

1. To advise the crown according to the best of his discretion. 

2. To advise for the king’s honour and good of the public, 
without partiality through affection, doubt, or dread. 3. To 
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keep the king’s counsel secret. 4. To avoid corruption. 6. To 
help and strengthen the execution of what shall be resolved, 
6. To withstand all persons who would attempt the contrary. 
And lastly, in general, 7. To observe, keep, and do all that a 
true councillor ought to do to his sovereign lord. 

The office of a privy councillor is to advise the sovereign in 
the discharge of those executive, legidative, and judicial duties 
which the constitution has reposed in him. The former have, 
since the accession of Queen Anne, been entrusted to respon- 
sible advisers ; and it has consequently become the practice to 
summon to the meetings of the council those members of it 
only, who are the ministers of the crown; and are generally 
called the cabinet. 

Its legislative functions are exercised with reference to our 
dependencies; ordinances being made hero for those colonies 
and settlements which do not possess representative assemblies. 
The legislative acts of these latter are herein approved or 
disallowed. 

From some of the courts, and in matters of lunacy or idiocy 
an ap];)eal lies to the sovereign in council ; and from all the do- 
minions of the crown, excepting Great Britain and Ireland, a 
similar appellate jurisdiction. This authority is exercised by the 
judicial committee of the privy council ; who make their report to 
the sovereign, by whom the judgment is finally given. 

The privy council may inquire into all offences against the 
government, and commit the offenders for trial ; but their juris- 
diction is only to inquire, and not to punish. 

Its dissolution depends upon the sovereign's pleasure ; and he 
may, whenever he thinks proper, discharge any particular member, 
or the whole of it, and appoint another. At common law it was 
dissolved ipso facto by the demise of the crown ; but to prevent 
the inconvenience of having no council in being at the accession 
of a new prince, it is enabled by statute to continue for six 
months after, unless sooner determined by the successor. 
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CHAPTER VI. ^ 

OF THE sovereign’s DUTY. 

Op the duties incumbent on the sovereign by the constitution 
the most important is to govern his people according to law. 

The King,” says Bracton, who wrote under Henry III., ought 
“ not to bo subject to man, but to God, and to the law ; for the 
“ law maketh the king. Let the king therefore render to the 
law, what the law has vested in him with regard to others ; 
" dominion and power : for he is not truly' king, where will 
“ and pleasure rules, and not the law.” And again, the king 
'' also hath a superior, namely, God, and also the law, by which 
“ he was made a king.” For '‘the laws of England, 12 & 13 
" Will. HI., c. 2, are the birthright of the people thereof; and 
" all the kings and queens who shall ascend the tlirone of this 
“ realm ought to administer the government of the same ac- 
" cording to the said laws.” 

The terms of what is called the original contract between king 
and j)eople, are contained in the coronation oath, administered 
by one of the prelates, to every sovereign who succeeds to the 
crown in the following terms : — 

"Will you solemnly promise and swear to govern the people 
of this kingdom of England, and the dominions thereto belong- 
ing, according to the statutes in parliament agreed on, and the 
laws and customs of the same ? The king or qaeeu shall say : I 
solemnly promise so to do. Arclibishop or bishop : Will you to 
your power cause law and justice, in mercy, to be executed 
in all your judgments?- King or queen: I will. Archbishop 
jr bishop : Will you to the utmost of your power maintain 
the laws of God, the true profession of the gospel, and the Pro- 
testant reformed religion established by the law? And will 
you preserve unto the bishops and clergy of this realm, and to 
the churches committed to their charge, all such rights and 
privileges as by law do or shall appertain unto them, or any of 

s 
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them ? King or queen : All this I promise to do. After thiSy the 
king or queen, laying his or her hand upon the Holy Gospels, shall 
say : The things which I have hero before promised I will perform 
and keep : So help me God : and then shall kiss the hook,^^ 

This is the coronation oath. But in what form soever it be 
conceived, it is a fundamental and express contract; though 
doubtless the duty of protection is impliedly as much incumbent 
on the sovereign before coronation as after : in the same manner 
as allegiance becomes the duty of the subject immediately on the 
descent of the crown, before he has taken the oath of allegiance, 
or whether he ever takes it at all. The reciprocal duty of the 
subject will 1x5 considered in its proper place. In the sovereign’s 
part of this contract are expressed all that a monarch can owe 
to his people: viz., to govern according to law; to execute 
judgment in mercy ; and to maintain the established religion. 


^ CHAPTER VII. ^ 

OF THE ROYAL PREROGATIVE. 

One of the bulwarks of civil litety, is the limitation of the 
prerogative by bounds so certain and notorious, that it is 
impossible the sovereign should ever exceed them, without the 
consent of the people, on the one hand ; or without, on the other, 
a violation of the original contract between prince and subject. 
This prerogative will bo considered minutely, to demonstrate its 
necessity, and mark out its extent and restrictions : from which 
this conclusion will follow, that the powers vested in the crown 
by the law are necessary for the support of society, and do not 
intrench any further on our natural, than is expedient for the 
maintenance of our civil liberties. 

'Bg prerogative is understood that special pre-eminence which 
the crown has, above all other persons, and out of the ordinary 
, course of the law, in right of the regal dignity. It signifies 
something that is required or demanded before, or in preference 
to. all others. And hence it can only be applied to those rights 
and capacities which the sovereign enjoys alone, in contradis- 
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tinction to others, and not to those which he enjoys in common 
with any of his subjects. 

Prerogatives are either direct or incidental. The direct are such 
positive parts of the royal authority, as spring from the sovereign’s 
political person ; as, the right of sending ambassadors, of creating 
peers, and of making war. The incidental bear a relation to 
something else distinct from the person of the sovereign, and 
are exceptions, in favour of the crown, to those rules that are 
established for the rest of the community; such as, that the 
sovereign can never be a joint-tenant ; and that his debt shall l)e 
preferred before a debt to any of his subjects. 

These direct prerogatives which are, at present, to be con- 
sidered, may be divided into three kinds : such as regard, firstly^ 
the royal character ; secondly, the royal authority ; and, lastly 
the royal income. 

Under every monarchical establishment, it is necessary to 
distinguish the prince from his subjects, not only by outward 
pomp, but by ascribing to him certain qualities, distinct from and 
superior to those of any other individual. The law therefore 
ascribes to the sovereign in his political character, certain 
attributes of a transcendent nature, which enable him to carry 
on the business of government. 

1. The law ascribes to the king the attribute of sovereigrdy or 
pre-eminence. He is said to have imperial dignity ; his realm 
is said to be an empire, and his ciowd. imperial. Hence it is, that 
no action can be brought against the sovereign, oven in civil 
matters, because no court can have jurisdiction over him ; and 
that the person of the sovereign is sacred, even though the 
measures of his reign be tyrannical : for no jurisdiction upon 
earth has power to try him; much less to condemn him to 
punishment. 

Are then, the subjects of England without remedy, if the 
crown should invade their rights, either by private injuries, or 
public oppressions? Certainly not; for the law provides a 
remedy in both cases. 

As to private injuries ; if any person has a just demand against 
the crown, ho must petition him in one of his courts, where his 
judges will administer right as a matter of grace, though not 
upon compulsion. For the end of such action is not to compel 

s 2 
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the prince to observe the contract, but to persuade him. And, 
as to personal wrongs, it is well observed by Locke, ** the harm 
which the sovereign can do in his own person not being likely 
'' to happen often, nor to extend itself far ; nor being able, by 
his single strength, to subvert the laws, nor oppress the body 
of the people, the inconveniency, therefore, of some particular 
mischiefs, that may happen sometimes when a heady prince 
comes to the tlirone, are well recompensed by the peace of the 
" public and security of the government, in the person of the 
" chief magistrate l)eing thus set out of the reach of danger.” 

As to cases of ordinary oppression^ where the constitution 
itself is not attacked, the law also assigns a remedy. For, as a 
sovereign cannot misuse his power without the advice of evil 
counsellors ; the constitution provides, by means of indictments 
and parliamentary impeachments, that no man shall dare to 
assist the crown in contradiction to the laws of the land. 

2. The law ascribes to the sovereign, in his political capacity, 
absolute perfection. The king can do no wrong ; which means, 
firstly y that whatever is exceptionable in the conduct of public 
affairs is not to be imputed to the sovereign, nor is he answerable 
for it personally; and, secondly, that the prerogative extends not 
to do any injury ; it is created for the benefit of the people, and 
therefore cannot be exerted to their prejudice. 

For the sovereign is not only incapable of dmng wrong, but 
even of thinking wrong. And therefore, if the crown is induced 
to grant any privilege to a subject prejudicial to the common- 
wealth or to a private person, the law will not suppose the 
sovereign to have meant either an unwise or an injurious action, 
but declares that he was deceived in his grant ; and thereupon 
such grant is rendered void, upon the ground of fraud and 
practised deception cither by or upon those agents whom the 
crown has thought proper to employ. 

On this same principle, there can be on the part of the 
sovereign, no negligence, or laches, and therefore no delay bars 
his right. tempus occurrit regi. For the law intends that 

the sovereign is always busied for the public good, and therefore 
has not leisure to assert his right within the times limited to 
subjects. Neither can the king in judgment of law, as king, ever 
be a minor; and therefore his grants and assents to acts of 
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parliament are good, thongh he has not attained the legal age of 
twenty-one. But it has been usual when the heir-apparent has 
been very young, to appoint a regent for a limited time: the 
necessity of such extraordinary provision being sufficient to 
demonstrate the truth of that maxim of the law that in the 
king is no minority ; and therefore he has no legal guardian. 

3. A third attribute of the sovereign is his x)erj)etui*y. The 
king never dies. Henry, Edward, or George may die *, but the 
king survives them all. For, immediately upon the decease of 
the reigning prince in his natural capacity, his kingship by act 
of law is vested at once in his heir ; who is, eo inUanti, king to 
all intents and purposes. And so tender is the law of supposing 
even a possibility of his death, that his natural dissolution is 
called his dimise; an expression wliich signifies merely a 
transfer of property. The demise of the crown means that, in 
consequence of the disunion of the king’s natural body from his 
body politic, the kingdom is transferred or demised to his suc- 
cessor ; and so the royal dignity remains perpetual. 

The law also invests the sovereign with certain authorities 
and powers ; in the exercise whereof consists the executive part 
of government. These prerogatives respect either the nation’s 
intercourse with foreign nations, or its own domestic polity. 

1. The individuals of a state in their collective capacity cannot 
transact the affairs of that state with another community equally 
numerous as themselves. The sovereign, therefore, is in foreign 
affairs the representative of his people, and has the sole power of 
sending ambassadors to foreign states, end receiving ambassadois 
at home. 

An ambassador represents the person of his sovereign ; and 
as that sovereign owes no subjection to any laws but those of his 
own country, his envoy is not subject to the control of the 
private law of that state wherein he is appointed to reside. If 
he makes an ill use of his character, he may be sent home and 
accused before his master, who is bound either to do justice 
upon him, or avow himself the accomplice of his crimes. But 
there is great dispute whether this exemption of ambassadors 
extends to all crimes, as well natural as positive, or whether it 
only extends to such as are mala prohibita, and not to those that 
are mala in se, as murder. The law takes in the restriction, as 
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well as the exemption ; holding that an ambassador is privileged 
by the law of nations ; and yet, if he commit any offence against 
the law of nature, he shall lose his privilege. 

In respect to civil suits, all jurists agree, that neither an am- 
bassador, nor any of his train, can be prosecuted for any debt or 
contract in the kingdom wherein he is sent to reside. The law- 
books are silent upon this subject previous to the reign of Anne ; 
when an ambassador from Peter the Great was arrested in London 
for a debt of fifty pounds, which he had there contracted. In- 
stead of relying upon his privilege, he gave bail to the action, 
and complained to the queen. The persons concerned in the 
arrest were prosecuted, and convicted of the facts, the question 
of law, how far those facts were criminal, being reserved to 
be argued before the judges. In the mean time the Czar 
resented this affront very liighly, and demanded that the sheriff 
of Middlesex and all others concerned should be punished 
with instant death. But the queen directed her secretary to 
inform him, '' that she could inflict no punishment upon any, 

the meanest, of her subjects, unless warranted by the law of 
“ the land; and therefore was persuaded that he would not 

insist upon impossibilities.” A bill was, however, brought 
into parliament, and afterwards passed into a law, to prevent 
such insolence for the future. And a copy of this act, elegantly 
engrossed and illuminated, accompanied by a letter from the 
queen, was sent to Moscow, and accepted as a satisfaction by 
the Czar. This act, 7 Ann. c. 12, recites the arrest as contrary 
to the law of nations, and in prejudice of the privileges of am- 
bassadors, &c. ; and enacts, that for the future all process 
against the person of any ambassador shall be void; but 
provides, that no trader within the description of the bankrupt 
laws, who shall be in the service of any ambassador, shall be 
thereby protected ; nor shall any one be punished for arresting 
an ambassador’s servant, unless his name bo registered with the 
secretary of state, and by him transmitted to the sheriffs of 
London and Middlesex. 

2. It is also the prerogative of the crown to make treaties and 
alliances with foreign states. Whatever contract, therefore, the 
sovereign engages in, is binding upon the whole community ; 
and no other power in the kingdom can delay, resist, or annul 
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it. Lest this authority should be abused, the constitution in- 
terposes a check, by means of impeachment, for the punishment 
of such ministers, as advise or conclude any treaty, which 
derogates from the honour and interest of the nation. 

3. Upon the same principle rests the prerogative of making 
war and peace. For the right of making war, which by nature 
subsisted in every individual, is given up by all who enter into 
society, and is vested in the sovereign power. Whatever hos- 
tilities, therefore, may be committed by private citizens, the 
state is not affected thereby : and such unauthorized volunteers 
in violence are properly treated like pirates and robbers. And 
the reason why a denunciation of war ought always to precede 
the commencement of hostilities, is not so much that the enemy 
may be put upon his guard, which is matter rather of magnani- 
mity than right, but that it may bo certainly clear that the war 
is undertaken by the community. Wherever the right resides 
of beginning, there also must reside the right of ending it, 
or making peace. And the same check of impeachment, for 
misconduct, in beginning, conducting, or concluding a war, 
restrains the ministers of the crown from a wanton exercise of 
this great prerogative. 

4. But as delay in making the war may be detrimental to in- 
dividuals, who suffer by depredations from foreign potentates, 
our law arms the subject with power to impel the prerogative ; 
by directing ministers to issue letters of marque and reprisal 
upon due demand ; this prerogative being plainly derived from 
that of making war. But letters of marque have long been dis- 
used ; and the conference which met at Paris in 185G, after the 
close of the war with Bussia, having recommended the entire 
abolition of privateering, may possibly lead to treaties by which 
this branch of the prerogative will become merely matter of 
history. 

6. Upon exactly the same grounds stands the prerogative of 
granting safe-conducts, without which no member of one society 
has a right to intrude into another. Great tenderness is shown 
by the laws, however, not only to foreigners in distress, whose 
goods are cast on our shores, but with regard also to strangers 
who come spontaneously. For so long as their nation is at 
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peace with ns, and they behave peaceably, they are under the 
protection of the law. But no subject of a nation at war with 
us can come into the realm, travel upon the high seas, or send 
his merchandise from one place to another, without danger ol 
seizure, unless lie has letters of safe-conduct, for which passports 
are now usually substituted. 

In domestic affairs the sovereign is considered in a variety of 
characters, and from thence there arise several other preroga- 
tives. 

1. He is a part of the supreme legislative power; and may 
reject such bills in parliament, as he judges improper to be 
passed. 

2. He is general issimOf or first in military command ; and has 
the sole power of raising fleets and armies. This prerogative 
was claimed by the long parliament of Charles I.; but, upon 
the restoration, was solemnly declared to be in the king 
alone. 

It extends to the erecting, as well as manning and governing 
of places of strength ; whence formerly all lands were subject to 
a tax, for building of castles wherever the king thought proper. 
This was one of the three things, from contributing to the per- 
formance of which no lands were exempted : and therefore called 
by our Saxon ancestors the trinoda necess/tas: sc. jmntis reparatio, 
arcis construct w, et ejcpeditio contta host cm. But parliament 
now provides the means of making defensive works, and has 
practically obtained the control of their construction. 

Upon the same foundation, the sovereign has the prerogative 
of appointing ports and havens , or places for persons and mer- 
chandise to pass into and out of the realm. By the feudal law 
all navigable rivers and havens are among the regalia ; and in 
England the sovereign is lord of the whole shore, and particu- 
larly is the guardian of the ports and havens, which are the 
inlets and gates of the realm. These legal ports were un- 
doubtedly at first assigned by the crown ; since to each a court 
of portmote is incident. But as the king had not the power of 
resumption, or of confining the limits of a port once established, 
any person had a right to load or discharge his merchandise in 
any part thereof ; whereby the revenue was much diminis hed 
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This occasioned those statutes which enable the crown to 
ascertain the limits of all ports, and to assign proper wharfs and 
qtwLys in each port, for the exclusive landing and loading of 
merchandise; a power now vested in the Treasury, who in 
certain cases must consult the Admiralty. 

The erection of beacons, lighthouses, and sea-marks, was 
anciently a branch of the prerogative. The superintendence 
and management of all lighthouses, buoys, and beacons, is now 
however vested in the Trinity-house. 

But to this branch of the prerogative may be referred the 
power of licensing the importation of utensils of war, of prohibit- 
ing the exportation of military and naval stores, and of confining 
his subjects to stay within the realm, or recalling them when 
beyond seas. At common law, every man may go out of the 
realm for whatever cause he pleases ; but, because every man 
ought to defend the realm, the sovereign may command him by 
his writ that he go not out of the realm ; and, if he does, he shall 
be punished for the disobedience. The writ of '>>e I'xeat regrw 
was at first employed to prevent the clergy from going to Borne ; 
it was afterwards extended to laymen concerting measures 
against the state; and has at length become a part of the 
ordinary process of the High Court in order to get bail from 
any person who is about to go abroad, so as to withdraw from 
ho jurisdiction. The legality of this application of the writ 
was settled in the time of Charles II., and the granting of it 
has long been considered a matter of right. 

The sovereign is fvuniain and general conservator 

of the peace. The original power of judicature is lodged in the 
nation at large ; but as it would bo impracticable to render jus- 
tice to every individual, by the people in their collective capacity, 
every nation has committed that power to magistrates; and 
in England this authority is exercised by the sovereign or his 
substitutes, the judges, to whom he has delegated his whole 
judicial power. Hence his legal tiUquity. In law he is present 
in all his courts, though he cannot personally distribute justice. 
And from this ubiquity it follows, that he can never be nonsuit : 
for a nonsuit is the desertion of the action by the non-appearance 
of the plaintiff in court. 

In prosecutions for offences, the sovereign appears in another 
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capacity, that of prosecutor; for all offences are theoretically 
against either his peace, or crown and dignity. As the public 
has delegated its power, with regard to the execution of the 
laws, to one visible magistrate, all affronts to that power are 
offences against him to whom they are so delegated. And he is 
therefore the proper person to prosecute for all offences. Hence 
also the prerogative of pardoning offences ; for it is reasonable 
that he only who is injured should have the power of forgiving. 

From the same theory of the sovereign being the fountain of 
justice, may l)e deduced the prerogative of issuing proclama- 
tions; which have a binding force only when grounded upon 
the laws. The making of laws is the work of the legislature ; 
yet the manner, time, and circumstances of putting those 
laws in execution are frequently left to the discretion of the 
executive magistrate. 

4. The sovereign is the fountain of honour, of office, and of 
privilege ; the constitution entrusting him with the sole power 
of conferring dignities and honours, in confidence that he will 
bestow them upon none but such as deserve them. And there- 
fore all degrees of nobility, of knighthood, and other titles, are 
by grant from the crown ; and he can erect cori)orations, whereby 
a number of private persons are united together, and enjoy many 
powers and immunities in their political, of which they were 
incapable in their natural, capacity. 

5. The sovereign is the arbiter of commerce, the affairs of 
which are regulated by the law merchant, or lex mercatoricu, 
which all nations take notice of. The law, therefore, decides 
the causes of merchants by the general rules which obtain 
in commercial countries; and that even in matters relating 
to domestic trade, as, for instance, with regard to the drawing, 
the acceptance, and transfer of bills of exchange. 

In exercise of this branch of the prerogative the sovereign 
appoints the JBoard o^Trade, which superintends all government 
measures brought before^ parliament relating to trade and 
commerce; exercises a general superintendence over merchant 
ships and seamen ; lays down rules as to the examination and 
qualification of masters and mates ; investigates cases of incom- 
petency and misconduct on the part of masters, and appoints 
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officers to report on the condition and efficiency of steam-vessels 
and their machinery. It exercises a snporvision also over railways 
and railway companies, not only with respect to their original 
formation, but also as to their subsequent working; inquires 
into the circumstaoces of accidents, and provides, if need be, 
for the greater safety of the public. This board also registers 
all joint-stock companies. A similar duty with respect to copy- 
right in designs is imposed on it; and under its immediate 
control are placed the schools of design. One of its departments 
is charged with the publication of information with respect to 
the revenue, trade, commerce, wealth, population, and statistics 
of the realm; another department collects and prepares the 
tables of the prices of corn which regulate the rent-charges 
now paid in lieu of tithes, and another superintends the 
administration of the laws relating to bankruptcy. 

Under this branch of the prerogative fell formerly the estor 
hlishment of pubhc murls^ or places of buying and selling; such 
as markets and fairs, with the tolls thereunto belonging ; — and 
the regulation of 'weights and measures ; but neither can now with 
propriety be referred simj^ly to the prerogative, any more than 
the ancient prerogative to give money authority, or make it 
current. The regulation of the coinage is now within the domain 
of Parliament only. 

6. The sovereign is the general conservator of his people, and 
as such is guardian of all infants and lunatics, an authority 
exercised by his judges. In this capacity, also, he. is guardian of 
the Public Health, and appoints the Local Government Board, — to 
which is committed its protection, by means of the powers 
conferred on them to regulate the proceedings of the local 
authorities, whose duty it is to carry out the provisions of the 
various sanitary statutes relating to the public health. On 
the crown in council also is devolved the duty of protecting 
the public safety, by laying down rules for the storage, carriage, 
and sale of gunpowder and other explosive and dangerous 
substances. 

7. The sovereign is, lastly, the head and supreme governor of 
the national church ; and, in virtue of this authority convenes 
prorogues, restrains, regulates, and dissolves all ecclesiastical 
synods or convocations ;-~nominates to vacant bishoprics, and 
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certain other ecclesiastical preferments; and is the dernier 
ressort in all ecclesiastical causes, an appeal lying ultimately 
to the crown in council from the sentence of every ecclesiastical 
judge. In the sovereign so advised is also vested the i)ower of 
giving effect to any scheme or recommendation of the Eccle- 
siastical Commissioners. 


CHAPTEK YIII. 

OF THE EOIAL REVENUE. 

The fiscal prerogatives of the sovereign, are such as regard his 
revenue. 

This is either ordinary or ea traordlnary. The ordinary revenue 
is such as has cither subsisted time out of mind in the crown, or 
else has been granted by parliament by way of exchange for 
such of tlic sovereign’s inherent hereditary revenues as were 
found inconvenient to the subject. Not that the crown is at 
present in possession of the whole of this revenue ; for much, 
nay the greatest jiart, of it is in the bands of subjects originally 
derived by them from the grants of our ancient princes. 

I. The custody of the temimr edifies of bishops, means the lay 
revenues, which belong to an archbishop’s or bishop’s see ; and 
which, upon a vacancy, are immediately the right of the sove- 
reign, as a consequence of his prerogative in church matters. 
But this revenue, formerly considerable, is now reduced to 
nothing: for as soon as the new bishop is consecrated and 
confirmed, he receives restitution of his temporalities entire and 
untouched. 

II. The sovereign is entitled to a corody out of every bishopric ; 
that is, to send one of his chaplains to bo maintained by the 
bishop, till the bishox) promotes him to a benefice. This is now 
fallen into disuse. 

III. The sovereign is entitled to the tithes arising in extra- 
parochial places. It may be doubted how far cither this or the 
last can be considered revenue: since a corody supports a 
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chaplain, and these tithes ought to be distributed for the good 
of the clergy. 

IV. The first-fruits and tenths of all spiritual preferments, that 
is, the first year’s profits, were formerly part of the royal revenue. 
The decimoe, that is the tenth part of the annual profit of 
each living, was originally claimed by the pope, under the 
Levitical law, that the Levites should offer the tenth part of 

their tithes as a heave-offering to the Lord, and give it to 

Aaron the ld<fh priest.” But this claim met with a vigorous 
resistance from parliament ; and a variety of acts were passed to 
restrain it, particularly 6 Hen. IV., c. 1, which calls it a horrible 
mischief, and damnable custom. But the clergy still kept it on 
foot ; and, as they thus expressed their willingness to contribute 
so much to the head of the church, it was thought proper, when 
the king was declared to be so, to annex this revenue to the 
crown ; and so it remained till Queen Anne restored it ; not by 
remitting the tenths and first-fruits entirely, but by applying 
these superfluities of the larger benefices to make up the 
deficiencies of the smaller. This is usually called Queen Anne's 
Bounty, 

V. The next branch of the ordinary revenue is the rents and 
profits of the demesne lands of the crown. These lands were 
anciently very extensive, comprising divers manors, honours, 
and lordships. But at present they are contracted within a 
very narrow compass, having been almost entirely granted away 
to private subjects. The management of what remains is vested 
in the Commissioners of Woods, Forests, and Land Eevenues. 
The parks to which the public has access, are managed by the 
Commissioners of Works and Public Buildings. 

VI. The profits of the military tenures, to which most lands in 
the kingdom were subject, were, till abolished by 12 Car. II. c. 24, 
a part of the royal revenue ; and under this head might have 
been placed the prerogatives of purveyance and pre-empiiem : 
a right of buying up provisions for the royal household, at a 
valuation, in preference to all others : and also of impressing 
carriages and horses to do the sovereign’s business, in the con- 
veyance of baggage, and the like, however inconvenient to the 
proprietor, upon paying him a settled price. Having fallen into 
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disuse during the Commonwealth, Charles II. at his restoration 
consented to resign them entirely ; and parliament, in recom- 
pense, settled on the crown the hereditary excise on all beer and 
ale sold in the kingdom, and a proportionable sum for certain 
other liquors. 

VII. A revenue formerly arose from wine licences, first settled 
on Charles II. to make up for the loss sustained in the abolition 
of the military tenures. Abolished in the reign of George II., 
these licences have been recently revived as a source of 
revenue. 

VIII. The profits arising from the royal forests was a branch 
of revenue consisting principally in amercements levied for 
offences against the forest laws. But as few, if any, forest courts 
have been held since 1632, this revenue is practically extinct. 

IX. The profits arising from the ordinary courts of justice make 
a ninth branch of the royal revenue. These consist in fines im^ 
posed upon offenders, and in fees payable in a variety of legal 
matters. As none of these can be done without the interven- 
tion of the sovereign, or liis officers, the law allows him certain 
profits, as a recompense for liis trouble. These, in process of 
time, were almost all granted out to private persons ; so that, 
though tlie law proceedings were long loaded with their pay- 
ment, very little of them was ever returned into the Exchequer. 
The judges and officers of the royal courts are now paid by 
salary out of the consolidated fund. 

X. A tenth branch of the royal revenue, the right to min^s, 
arises from the prerogative of coinage. By the common law, if 
gold or silver be found in mines of base metal, the whole, ac- 
cording to some, belonged to the crown : though others held 
that it only did so if the quantity of gold or silver was of greater 
value than the quantity of base metal; but this is now immaterial, 
as the crown can only have the ore on paying for tho same a 
price fixed by statute. 

XI. A branch of the ordinary revenue, said to be grounded 
on the consideration of the crown protecting the seas from 
pirates and robbers, is the right to royal fish, viz., whale and 
sturgeon; which, when either thrown ashore, or caught near 
the coast, are the property of the sovereign. 
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XII. Another maritime revenue, founded on the same reason, 
is that of Wreck, which was where any ship was lost at sea, and 
the goods or cargo were thrown upon the land. These belonged 
to the crown, for by the loss of the ship all property was gone 
out of the original owner. But this was adding sorrow to 
sorrow, and was consonant neither to reason nor humanity. 
Wherefore by various statutes numerous exceptions were made 
to prevent goods being treated as wreck ; and now if any live 
thing escape, or if proof can be made of the property, the goods 
are not forfeited. And the sheriff is bound to keep them a year 
and a day ; though, if of a perishable nature, he may sell them, 
and the money shall be as in their stead. 

XIII. To the crown belongs also tTeamre’4rove, which is, 
where any money, gold, silver, plate, or bullion, is found hidden 
in the earth, or other private place, the owner being unknown. 
If it be found in the sea, or wpon the earth, it does not belong 
to the sovereign, but to the finder, if no owner appears. 

XIV. Waifs, homa waivata, goods stolen and waived or thrown 
away by the thief in his flight, are given to the crown as a 
punishment upon the owner for not pursuing the felon and 
taking them from him. If, therefore, any party robbed do 
immediately follow and apprehend the thief, which is called 
making /res/i suit, or convict him afterwards, he shall have his 
goods again ; for if the party robbed can seize them first, the 
crown shall never have them. 

XV. Eslrays are such valuable animals as are found wander- 
ing in any manor or lordship, and no man knows the owner, 
in wliich case the law gives them to the sovereign as the general 
owner, in recompense for the damage which they may have 
done therein. They now generally belong to the lord of the 
manor. 

XVI. Another branch of the ordinary revenue arises from 
escheats of lands, which happen upon the defect of heirs to 
succeed to the inheritance ; whereupon they in general revert 
to the sovereign, who is, in law, the original proprietor of al 1 
the lands of the kingdom. 

This may suffice for a short view of the sovereign’s ordinary^ 
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revenue, which was very large formerly, and capable of being 
increased to a magnitilde truly formidable. But this hereditary 
revenue is now sunk almost to nothing ; and in order to supply 
the deficiency, recourse is had to new methods of raising 
money, unknown to our ancestors; which constitute the extra- 
ordinary revenue. These are granted by the commons in parlia- 
ment ; who, when they have voted a supply, and settled the 
quantum^ usually resolve themselves into what is called a com- 
mittee of vuiys and meanSy to consider the mode of raising the 
same. The resolutions of this committee, when approved by 
the house, are esteemed conclusive; for, though the supply 
cannot bo raised till directed by act of parliament, yet no 
monied man will sciniple to advance any amount to the govern- 
ment, on the credit of a bare vote of the House of Commons. 

The taxes, which are raised upon the subject, are — 

I. The land-tax y which in its modern shape, superseded, at 
least until recently, all the former methods of rating either pro- 
perty or persons, whether by tenths or fifteenths, subsidies on 
lands, hidages, scutages, or talliages. 

Tenths and fifteenths were formerly the real tenth or fifteenth 
part of all the movables belonging to the subject. Originally 
the amount was uncertain, but was reduced to a certainty under 
Edward III., when new taxations were made of every township 
borough, and city in the kingdom. So that when, afterwards 
the commons granted the crown a fifteenth, every parish 
immediately knew its proportion of it. 

Scutages were derived from the military tenures ; when every 
tenant of a knight’s fee was bound to attend the king for forty 
days in every year. This personal attendance growing trouble- 
some, the tenants compounded for it, by first sending others in 
their stead, and in process of time by making, in lieu of it, a 
pecuniary satisfaction, which at last came to be levied by assess- 
ment, at so much for every knight’s fee, under the name of 
scutages. Of the same nature were hidage upon lands not held 
by military tenure, and talliage upon cities and boroughs. But 
they all fell into disuse upon the introduction, under Eichard 
IT. and Henry IV., of subsidies, which were a tax, not imme- 



EXCISE DUTIES. 


65 


diately imposed upon property, but upon persons in respect of 
their reputed estates. 

The grant of scutages, talliages, or subsidies did not extend 
to spiritual preferments; which were taxed by convocation, 
which, therefore, sat as regularly as parliament : but since 15 
Car. II. another metliod of taxation has prevailed, which takes 
in the clergy as well as the laity. 

In the beginning of the civil war, parliament imposed weekly 
and monthly assessments upon the counties, to be levied by a 
pound-rate on lands and personal estates ; and from this time 
forwards no more is heard of subsidies, but occasional assessments 
were granted as the national emergencies required, which were 
called a land-tax. This was made perpetual by 38 Geo. III. 
c. 60, at 4s. in the pound; but subject to redemption by the 
owner of the i)ropcrty buying so much government stock as 
yields a dividend exceeding by a tenth the amount thereof. 

II. The cufitoms ; or the duties jiaid by the merchant, at the 
quay, upon all imported as well as exported commodities, 
the history of which cannot at lu'esent be entered into. The 
tendency of modern legislation is to make trade as free as it 
possibly can bo made, consistently with the raising of the neces- 
sary revenue; and the result of numerous recent statutes has 
therefore been to reduce to a very small number indeed the 
articles on which duties are now levied. 

III. The excise duties ; within which category fall what are 
called the assessed taxes, were first established by parliament in 
1643; the royalists at Oxford soon following the example of 
their brethren at Westminster ; both sides protesting that it 
should be continued no longer than to the end of tlie war, and 
then bo utterly abolished. Afterwards, when the nation had 
become accustomed to them, they wore continued, and remain 
to the present day; although, from the fii-st, the very name 
has boon odious to the people of England. An excise duty 
has been imposed at one time or another on almost every 
conceivable article of consumption, to support the enormous 
expenses occasioned by our wars on the continent; and though 
the variety of articles subjected to duty has been of late years 
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greatly reduced, a sufficient number still remain to preserve the 
original unpopularity of the tax. 

IV. A branch of revenue levied with greater cheerfulness is 
the post-office duty for the carriage of letters. As the excise is 
owed to the parliament of 1643, it is but justice to observe that 
this useful invention owes its first legislative establishment 
to the same assembly. The conveyance of letters for fixed rates 
was at first farmed; but in 1657, a regular post-office was 
erected. The rates were altered from time to time, and 
regulations made and penalties enacted to confine the car- 
riage of letters to the public office; but the high charges led to 
numerous petty frauds and evasions. Finally, in 1840, a uni- 
form rate was established ; and facilities have since been given 
for the transmission of books and parcels. The money-order 
office has been constituted; savings hanks established in con- 
nection with the post-office ; and the telegraph service put under 
its authority. 

V. Tlie stamp duties are a tax imposed upon all parchment 
and paper whereon private instruments of almost any nature 
whatsoever are written; on probates of wills and letters of 
administration; and on various licences, as marriage licences, 
and licences to practise and exercise various callings, such as 
that of a solicitor ; and on admissions to offices and degrees. 
This tax is of service to the public in general, by authenticating 
instruments, and rendering it more difficult than formerly to 
forge deeds of any standing. 

VI. The legacy and succession duties form an important branch 
of revenue. 

The legacy duty is payable by every person who succeeds, 
whether he takes under a will or as next of kin, to personal 
property ; and varies in amount according to the consanguinity 
of the next of kin, or the absence of any relationship between 
the legatee and the testator. The succession duty is imposed 
on every succession to property, according to the value and the 
relationship of the parties to the person from whom the property 
comes. 

Vn. The inhabited house duty is also a large branch of re- 
venue. Mention is made in Domesday of fumage or fuage. 
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vulgarly called smoke farthings ; paid by custom to the king 
for every chinmey in the house. But the first parliamentary 
establishment of this tax was by 13 & 14 Car. II., c. 10, whereby 
a hereditary revenue of 2s. for every hearth was granted to the 
king for ever. Upon the Kevolution, hearth-money was declared 
to be " not only a great oppression to the poorer sort, but a badge 

of slavery upon the whole people “ and therefore to erect 
''a lasting monument of their majesties’ goodness, hearth- 
** money was abolished.” This monument of goodness remains 
to this day ; but the prospect of it was somewhat darkened, 
when, in six years afterwards, a tax was laid upon all houses, 
and a tax also upon all windows, if they exceeded nine, in 
each house. These rates were varied, and extended, until, in 
the reign of Will. IV., the house tax was abolished, the duties 
on windows remaining. Finally, the duties on windows were 
abolished ; but in lieu thereof, a tax was imposed not on hearths, 
but on what amounts to the same thing, on inhabited houses. 

Vin. There is a duty payable for every male servant, except 
such as are employed in husbandry, trade or manufactures. 

IX. The ninth branch of revenue is a tax of comparatively 
recent introduction, and which, although at present imposed 
from year to year, may not improbably become perpetual in 
fact, viz., the property and income tax. A tax of this kind was 
imposed in 1797, and continued till 1802, and was again revived 
in 1803, and continued until 1816. The present tax originated 
in 1842, and has varied in amount from time to time. 

X. The tenth and last branch of the extraordinary revenue is 
the duty upon offices and pensions ; consisting in an annual pay- 
ment out of all salaries, fees, and perquisites of offices and 
pensions payable by the crown, exceeding the value of 100?. per 
annum. 

The respective produces of the several taxes before mentioned 
were originally separate and distinct funds ; but since the union 
with Ireland, have formed The Consolidated Fund; pledged, in 
the first place, for the j)aymont of the interest of the National 
Debt, That done, the surplus may bo applied in reduction of 
the capital. But before any part of the revenue can 1^ thus 
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used, it stands mortgaged by parliament to raise an annual sum 
for the maintenance of the royal household and the civil list. 

The expenses formerly defrayed by the civil list were those 
that in any shape relate to civil government ; as the expenses of 
the royal household ; the salaries of the judges, ofiBcers of state, 
and sovereign’s servants ; the appointments to foreign ambas- 
sadors ; the maintenance of the royal family ; the sovereign’s 
private expenses, or privy purse ; and other very numerous out- 
goings, as secret service money, pensions, and other bounties. 
But in the reign of William IV. various payments previously 
charged on the civil list, were made directly cliargeable on the 
consolidated fund : in consequence of which a sum of 500,000?. 
a year at present suflSces for the maintenance of the royal family, 
and for the payment of such other sums as are still charged on 
the civil list. Of the whole revenue, it may bo stated shortly, 
that one moiety is re(iuired for the interest of the national debt, 
and that the greater portion of the residue is applied to the 
maintenance of the army and navy. Two Sinhhi<j Funds have 
been created for the gradual extinction of the Debt by the 
application of surplus revenue to its redemption. 


CHAPTER IX. 

OP SUBOBDINATE MAGISTRATES. 

Magistrates are either supreme, or those in whom the sovereign 
powder resides ; or subordinate, or those who act in an inferior 
or secondary sphere, whose rights and duties are now to be 
considered. 

It is not intended here to investigate the powers and duties 
of the great officers of state; because they are not in that 
capacity the object of the laws. Neither need the office of the 
judges be considered; because they will find a more proper 
place in the third book. The magistrates and officers, whose 
rights and duties are now to be considered, are such as have a 
jurisdiction and authority dispersedly throughout the kingdom, 
viz., sheriffs, coroners, justices of the peace, constables, surveyors 
of highways, and overseers and guardians of the poor. 
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I. The sheriff is an officer of great antiquity, his name being 
derived from two Saxon words — scire gerefa, the reeve, bailiff, or 
officer of the shire. He is called in Latin vice-comes, as being the 
deputy of the earl or coims ; to whom the custody of the shire 
is said to have been committed at the first division of this 
kingdom into counties. But the earls, in process of time, were 
delivered of that burden, and the labour was laid on the sheriff; 
the king committing custodiam comitatus to the sheriff, and him 
alone. 

Sheriffs were originally chosen by the inhabitants of the 
counties. But these popular elections growing tumultuous, 
were put an end to, and under various statutes the sheriffs 
ore now assigned by the chancellor, treasurer, and the judges, 
who meet for that purijose on the morrow of St. Martin. 
The judges then and tliere propose three persons, to be 
reported to the sovereign, who afterwards apx)oints one of 
them to be sheriff, which ceremony is called pricking the 
eheriffs. 

Sheriffs continue in their office one year: but till a new 
sheriff be named, his office is not determined, unless by his own 
death. 

His functions are either as a judge, as the keeper of the i)eace, 
as a ministerial officer of the high court, or as the bailiff of the 
sovereign. 

He presides, by liis deputy, on WTits of inquiry to assess 
damages in undefended actions; and in assessing the com- 
pensation to be jiaid to the owners for lands taken for making 
railways and other xiuldic works. He likewise decides the 
elections of knights of the shire, of coroners, and of verderers 
of the forest. 

As keeper of the peace, ho is the first man in tho county. 
He may ajiprehend all persons who break the peace; he is 
bound to take all traitors, felons, and other misdoers ; he is also 
to defend his county against the queen’s enemies; and for 
these purposes may command the 2>osse comitatus to attend him ; 
and this summons every person above fifteen, and under the 
degree of a peer, is bound to attend, under pain of fine and 
imprisonment. 

In his ministorial capacity he executes all process issuing 
from the high court and summons and returns juries at the 
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assizes. In cnminal matters he can arrest and imprison ; and 
he executes sentence of death. 

As the bailiff of the sovereign he is to preserve the rights of 
the crown within his bailiwick, as his county is called in the 
writs ; a word introduced by the Normans, whose territory was 
formerly divided into bailiwicks. He must seize all lands 
devolved to the crown by escheat, levy all fines and forfeitures, 
and seize aJl waifs, wrecks, estrays, and the like, unless they be 
granted to some subject. 

To execute those various offices, the sheriff has an under- 
sheriff, who usually performs all the more important duties of 
the office, those only excepted where the personal presence 
of the sheriff is necessary ; and bailiffs to summon juries, att^d 
the judges and justices at the assizes and quarter sessions, 
and execute writs. 

n. The coroner’s is also a very ancient office, so called, 
coronaior, because he has principally to do with pleas of the 
crown. The Chief Justice of England is the principal coroner 
in the realm, and may exercise the jurisdiction of a coroner 
in any part of the kingdom. The coroner is chosen by the 
freeholders of the county. In boroughs which have a court 
of quarter sessions, the town council appoints and pays the 
coroner for the borough. In other boroughs the coroner of 
the county has jurisdiction. He is chosen for life; but may be 
removed, eithei- by being made sheriff, which is an office incomr 
patible with the other, or for cause, such as extortion, neglect, 
inability, or misbehaviour in office. His office and power are 
also, like those of the sheriff, either judicial or ministerial, but 
principally judicial. This consists, first, in inquiring, when any 
person is slain, or dies suddenly, or in prison, concerning the 
manner of his death. And this must be super visum corporis ^ 
for, if the body be not found, the coroner cannot sit. His 
inquiry is made by a jury of twelve at least; and he may 
require the attendance of medical witnesses or assessors, and 
order a post mortem examination of the body. If any person 
be found guilty by this inquest of murder or other homicide, 
he is to commit him to prison for further trial. Another 
branch of his office is to inquire conoeming iffiipwrecks and 
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treasnre trove. For the holding of all which inquests he may 
appoint a fit and proper person to act as his deputy. 

His ministerial duty is only as the sheriff's substitute. For 
when just exception can be taken to the sheriff, the process is 
then to be executed by the coroner. 

III. The justices of the peace, the principal of whom is the 
cfVLstos rotuhrum^ or keeper of the records of the county, are next 
in order. 

The sovereign is the principal conservator of the peace ; and 
may give authority to any person to see the peace kept, and to 
punish such as break it ; hence it is usually called tho queen's 
peace. The coroner is a conservator of the peace within his 
own county, as is also the sheriff. But the principal con- 
servators of the peace are the justices nominated by com- 
mission under the great seal, which appoints them all, 
jointly and separately, to keep the peace, and any two or 
more of them to inquire of and determine felonies and other 
misdemeanours. 

These justices ought to bo of the best reputation, and most 
worthy men in the county, and must have in real property 1001, 
per annum clear of all deductions, or a reversion or remainder 
with reserved routs amounting to 300/. per annum, or occupy 
in the county a house rated at 100/. iper annum. 

Their office is determinable, 1. By the demise of the crown ; 
that is, in six months after. 2. By writ discharging any par- 
ticular person from being any longer justice. 3. By writ of 
supersedeas. 4. By a new commission, which discharges all the 
former justices not included therein. 5. By accession to the 
office of sheriff or coroner. 6. By bankruptcy, the disqualifica- 
tion being only removable as in the case of Peers and members 
of the House of Commons. 

The office and duty of a justice depend on the several statutes 
which have created objects of his jurisdiction. His commission, 
first, empowers him singly to conserve the peace. It also em- 
powers any two or more to hear and determine felonies and 
other offences ; which is their jurisdiction at sessions. And as 
to the powers given to them by the several statutes, which have 
heaped upon them such a variety of business, that few care 
to undertake, and fewer understand, the office ; they are such. 
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that the country is greatly obliged to any magistrate, that 
without sinister views of his own will engage in this trouble- 
some service. And therefore, if a justice makes any slip, great 
indulgence is shown to him in the courts; for he cannot be 
sued for any oversight, without notice ; so as to have an oppor- 
tunity of making amends. 

IV. The office of covstdble is of considerable antiquity. They 
were originally appointed at the court-leets of the franchise 
or hundred over which they preside, or, in default, by the 
justices, for the better keeping of tlie peace. They were called 
hUjh, to distinguisli them from the petty constables, instituted 
in the reign of Edw^arcl III. These latter have two offices : one 
ancient, the other modern. Their ancient office is that of head- 
borough, tithing-man, or borsholder; an office as ancient as the 
time of Alfred ; their more modern office is that of constable 
merely, to assist the high constable. Doth high* and petty con- 
stables are now abolished, unless expressly continued; and 
chosen by the justices at a i)etty session holdcn yearly for that 
purpose. 

The general duty of all constables, both high and petty, when 
appointed, as well as of the other officers, is to keep the peace 
in their several districts. The justices may swear-in special 
constables if disturl)ances exist or are apprehended; and a 
secretary of state may order persons to be sworn in, though 
exempt by law from serving. 

But these ancient officers have been entirely superseded in 
the keeping of the peace by the police force; which consists 
of a chief constable appointed by the justices, and other con- 
stables appointed by thecliief constable; the whole, when sworn 
in, having all the powers, privikiges, and duties wduch any 
constable duly ai)pointed has within his constablcwdck. 

V. The office of surveyor of the highway dates from tlie reign 
of Mary. Every parish is boimd of common right to keep its 
high-roads in repair ; unless, by tenure of lands or otherwise, 
this care is consigned to some particular person. From this 
burden no man was exempt, by the ancient laws, whatever 
other immunities he might enjoy : this being part of the trinoda 
necessitas to which every man's estate was subject : viz., expeditio 
contra hostem, arcium construction et pontium reparatio. The 
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surveyors were originally appointed by the constable and church- 
wardens of the parish; afterwards by the inhabitants, or by 
the justices. But now the local authority, whether urban or 
rural, under the Public Health Act, 1875, is to act as surveyor, 
and to put in execution the laws for the repair of the public 
highways. The powers conferred for this purpose are very 
extensive ; the expense being paid by a rate, levied in the same 
manner as the rates for the relief of the poor. 

VI. The last of the subordinate magistrates are the overseers 
and guardians of the poor. 

The poor of England, till the time of Henry VIII., subsisted 
entirely upon private benevolence, the monasteries being their 
principal resource. Upon their dissolution, the consequence 
of indulging people in habits of indolence and beggary was 
quickly felt; and several statutes were made in the reign of 
Henry VIII. and his children, for providing for the poor ; who 
were principally of two sorts : sick and impotent, and therefore 
unable to work; idle and sturdy, and therefore able, but not 
willing to exercise any honest employment. A1 cer many fruitless 
experiments, overseers of the poor were, under 43 Eliz. c. 2, 
appointed in every parish, by the justices ; their duties being 
to raise comi)otent sums for the relief of the impotent, old, 
blind, and such as were not able to work; and secondly, to 
provide work for such as were, and could not otherwise get 
employment; for which purposes they were empowered to levy 
rates upon the inhabitants. 

One defect in this measure was confining the management of 
the poor to parishes, which are frequently incapable of furnish- 
ing proper work. However, those who were willing w'ere then 
at liberty to seek employment w'herevcr it was to be had ; none 
being obliged to reside in the places of their settlement but 
such as were unable or unwilling to work, and those places 
of settlement Ixiing only such where they were horn, or had 
made their abode. 

After the Eestoration a different plan was adopted, which 
rendered the employment of the poor more difficult, by author- 
ising the subdivision of parishes ; greatly increased their num- 
ber, by confining them to their districts; gave birth to the 
intricacy of the poor laws, by multiplying and rendering more 
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easy the methods of gaining settlements; and, in consequence, 
created an infinity of expensive lawsuits between contending 
parishes about settlements and removals. 

A remedy was attempted by 22 Geo. III., c. 83, enabling 
parishes to unite with others, in order to provide poor-houses, 
and directing the appointment of guardians, who were authorized 
to contract for supplying the poor with diet and clothing, or, as 
it was iermedi, farming the poor. 

By other statutes, restrictions were imposed on the obtaining 
of settlements, which gave rise to more litigation ; and further 
facilities were given for the erection of workhouses. The gravest 
abuses nevertheless pervaded the whole administration of these 
laws. The erroneous views of the local authorities led in many 
cases to an indiscriminate expenditure; and from this there 
resulted a marked demoralization of the labouring classes; 
until the amount annually expended in relief became such a 
serious burden on the rest of the community, that it was 
found necessary not only to reconstruct the machinery for 
its distribution, but to revise the principles Of previous legis- 
lation. 

This was effected, in 1884, by the Poor Law Amendment Act 
Commissioners were appointed, to whose direction and control 
the administration of relief to the poor was made subject. They 
were authorized to unite parishes into Unions ; relief being then 
vested in a board of guardians, elected by the ratepayers, of 
which the resident justices are ex officio members. Believing 
officers were appointed to assist in the administration of the 
relief and employment of the destitute poor ; and the overseers 
left to collect the poor rates, and keep the accounts. 

The practice of giving out-door relief to the able-bodied poor, 
which had been found to be productive of much evil, was, unless 
under special circumstances and in cases of emergency, put an 
end to; the law of settlement was simplified and ‘improved, if 
such a phrase may be applied to a system thoroughly vicious in 
principle; and provision was made for the more equitable 
assessment of property and the collection of the poor-rates ; for 
compelling putative fathers to maintain their illegitimate chil- 
dren ; for the proper election of guardians ; the care of pauper 
lunatics ; and the regulation of schools. 

The powers of the commissioners were in 1847 transferred to 
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The Poor Law Board ; whose fonctions have been more recently 
transferred to the Local Government Board, 

Several acts have been passed since the Poor Law Amendment 
Act, leaving the statutes on this subject in such a state of com- 
plexity, as to render their speedy consolidation a work rather 
of necessity than of convenience. The most recent legislation 
tends to the breaking up of that exclusive parochial system 
which has so long fostered and preserved the laws of settlement, 
the most mischievous that have ever appeared in the statute 
rolls of the empire. 


^ CHAPTEE X. 

OP THE PEOPLE, WHETHEB ALIENS, DENIZENS, OB NATTVBS. 

Having treated of magistrates, next of the people ; the most 
obvious division of whom is into aliens and natural-bom 
subjects. Natural-born subjects are such as are bom within 
the dominions of the crown ; within the legiance, or allegiance 
of the queen : and aliens, such as are born out of it. Allegiance 
is the tie or liyanien, which binds the subject to the sovereign, 
in return for that protection which the sovereign affords the 
subject ; the oath of allegiance, as it was administered for up- 
wards of six hundred years, containing a promise to be true 
and faithful to the king and his heirs, and truth and faith to 
bear of life and limb and terrene honour, and not to know or 
“ hear of any ill or damage intended him, without defending 
" him therefrom.” At the Eevolution, a more general form was 
introduced ; the subject only promising “ that he will be faithful 
** and l)ear true allegiance to the king,” without mentioning 
“his heirs,” or specifying wherein that allegiance consists. 
The oath of supremacy was calculated as a renunciation of 
the pope^s pretended authority; and the oath of abjuration, 
introduced in the reign of William HI., supplied the loose 
texture of the oath of allegiance. For these several declarations, 
however, has now been substituted one single oath, recognising 
the right of the sovereign, according to law. And this oath may 
be tendered by two justices of the peace to any person whom 
they suspect of disaffection. Modem legislation has provided 
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particular forms of oaths for Eoman Catholics and Jews; has 
permitted aflairmations to be made by persons who object to take 
an oath ; and has relieved the queen^s subjects generally from 
the penalties and disabilities formerly resulting from neglect or 
refusal to take certain formal oaths. 

But besides this express engagement, the law holds that there 
is an implied, original, and virtual allegiance, owing from every 
subject, antecedently to any express promise. For as the sove- 
reign, by the very descent of the crown, is fully invested with 
all the rights, and bound to all the duties of sovereignty, before 
his coronation; so the subject is bound to his prince by an 
intrinsic allegiance, before the superinduction of tliose outward 
bonds. 

Allegiance is consequently distinguished into natural and 
heal ; the former, unless renounced, being perpetual, the latter 
temporary. Natural allegiance is such as is due from all men 
bom within the sovereign’s dominions immediately upon their 
birth; it cannot at common law be forfeited, cancelled, or 
altered by any change of time, ])laco, or circumstance ; but may 
now be renounced by certain formal declarations. 

Local allegiance is such as is due from an alien, or stranger 
bora, for so long time only as ho continues within the queen’s 
dominions and protection ; it ceases the instant such stranger 
transfers himself from this kingdom to another. 

Natural-born subjects have, as has been seen already, a great 
variety of rights, which they acquire by being born within the 
queen’s legiance ; aliens possess also certain rights, though more 
circumscribed, some acquired by residence here, and lost when- 
ever they remove. 

An alien born may now, by statute, purchase lands or other 
estates. Formerly he could not do so ; the crown being at once 
entitled to them by forfeiture. At common law, he could always 
acquire a property in goods, money, and other personal estate, 
or in a house for habitation ; this indulgence being necessary 
or the advancement of trade ; for aliens may trade as freely as 
other people; and an alien may bring an action concerning 
personal property, and may make a will, and dispose of his 
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personal estate. Alien friends only are here spoken of, or 
such whose countries are in peace with ours ; for alien enemies 
have no rights, no privileges, unless hy the special favour of 
the crown, or express legislative enactment, during the time 
of war. 

The children of aliens, bom here in England, are, generally 
speaking, natural-born subjects, and entitled to all the privileges 
of such, unless they choose another nationality. A denizen is an 
alien born, but who has obtained ex donatione Jefjis letters-patent 
to make liim an English subject. He might have taken lands 
by purchase or devise, which an alien might not do; but he 
could not take by inheritance : for his parent, being an alien, 
had no inheritable blood, and therefore could convey none to 
the son. Aliens arc now authorized to take and hold as freely 
as natural-born subjects. 

NatKmlizdtion, properly so called, cannot be performed but 
by act of parliament: for by this an alien is put in exactly the 
same state as if he had been born in the queen’s Icgiance ; except 
only that he is inca])ablc, as well as a denizen, of being a member 
of the privy-council or of parliament. The Hone Secretary may 
now, however, grant to alien friends, resident in this country, a 
certificate of naturalization ; which confers on the grantee, on 
his taking an oath of allegiance, all the rights and capacities of 
a natural-born British subject. 


CHAPTER XI. 

OF THE CLERGY. 

The ]3eoplo are divisible into two kinds; the clergy and the 
laity. The clergy is a body of men set apart from the people, 
in order to attend to the service of God, and have large privileges 
allowed them. A clergyman cannot be compelled to servo on a 
jury ; nor can he be chosen to any temporal office ; as bailiff, con- 
stable, or the like. During his attendance on divine service he 
is privileged from arrest, the infraction of this privilege being 
an indictable misdemeanour. But as they have their privileges, 
so also they have their disabilities. Clergymen are incapable of 
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Bitting in the House of Commons, or of being councillors or 
aldermen in boroughs. They are not allowed to farm more than 
eighty acres, nor to be a partner in any trade or dealing for 
profit, unless it be carried on by the other partners. No spiri- 
tual person can be a director or managing partner ; but he may 
carry on the business of a schoolmaster or be a director or 
partner in any benefit or insurance society, and he may buy 
or sell to the extent incidental to his occupation of land, but 
not in person or at a public market. 

Among the clergy, there are divers ranks and degrees. 

I. An archbishop or bishop is elected by the chapter of his 
cathedral church, by virtue of a licence and nomination from 
the crown. Election was, in early times, the usual mode of 
elevation to the episcopal chair ; and in this the laity as well as 
the clergy participated ; the crown reserving the right of con- 
firming the election, and granting investiture of the tempo- 
ralities. Hence the right of appointing to bishoprics is said to 
have been in the king of England, in Saxon times: because 
confirmation and investiture were in effect a donation. The 
popes, however, excepted to the granting these investitures, by 
the delivery of a ring, and pastoral staff or crosier : contending 
that this was an attempt to confer spiritual jurisdiction ; and 
long and eager wore the contests thus occasioned. At length, 
the Emperor Henry V. agreed to confer investitures yier sce]}trum 
and not per annulum et haculum ; and when the kings of 
England and France consented also to alter the form, and re- 
ceive only homage from the bishops for their temporalities, 
the court of Rome was practically successful. King John was 
prevailed ui)on afterwards to give up, to the monasteries and 
cathedrals, the free right of electing their prelates, whether 
abbots or bishops : reserving only the custody of the tempo- 
ralities during vacancy. But the ancient right of nomination, 
if it ever existed, was, in effect, restored to the crown by the 
statute 25 Hen. VIII., c. 20 ; which enacts that the king may 
send the dean and chapter his conge d'elire, to proceed to elec- 
tion ; which is always to be accompanied with a letter contain- 
ing the name of the person whom he would have them elect ; 
disobedience to which recommendation involves the penalties of 
a proemunire. 
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An archljishop is the chief of the clergy in a province; and 
has the inspection of the bishops of that province, as well as of 
the inferior clergy. In his own diocese, he exercises episcopal 
jurisdiction. As archbishop he, upon receipt of the sovereign's 
writ, calls the bishops and clergy of his province to meet in con- 
vocation ; and to his Court all appeals ought to be made from 
inferior jurisdictions within his province. During the vacancy 
of any see in his province, he is guardian of the spiritualities 
thereof, as the crown is of the temporalities ; and he executes 
all ecclesiastical jurisdiction therein. If an archiepiscopal see 
be vacant, the dean and chapter are the spiritual guardians, 
ever since the oflSce of prior of Canterbury was abolished at the 
Eeformation. The archbishop is entitled to present by lapse to 
all the ecclesiastical livings in the disposal of his diocesan 
bishops, if not filled within six months ; and he has a customary 
prerogative, like the royal corody, when a bishop is consecrated 
by him, to name a clerk or chaplain of his own to be provided 
for by such suffragan bishop. The archbishop of Canterbury 
has also, by statute 25 Hen. VIII. c. 21, the power of granting 
dispensations in any case, not contrary to the Holy Scriptures 
and the law of God, where the pope used f)rmerly to grant 
them ; which is the foundation of his granting special licences 
to marry at any place or time ; and on this also is founded the 
right he exercises of conferring dcgi-ees, in prejudice of the 
universities. 

The authority of a bishop, besides the administration of 
certain ordinances peculiar to that order, consists principally 
in inspecting the manners of the clergy, and punishing them 
if necessary, by suspension and deposition, his jurisdiction over 
the laity being obsolete. For this purpose lie has several 
courts under him, and may visit at pleasure every part of his 
diocese ; his chancellor Ixjing appointed to hold his courts for 
him, and to assist him in matters of ecclesiastical law. The 
clergy can now only be prosecuted under the Church Discipline 
Acti which enables the Bishop to issue a commission, and on 
its report to proceed either personally or send the case by 
Letters of lltquest to the court of the province. But in certain 
cases where complaint is made of non-obedience to the rubric 
on the details of divine worship, the offending minister is to 
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be prosecuted under the Public Worship Eegulation Act, 

1875. 

It is also the business of a bishop to institute and induct 
to all liyings in his diocese, to execute writs of sequestration 
issued by the high court, and to license, and, if necessary, with- 
draw, subject to appeal to the archbishop, the licence, and 
regulate the stii)end, of curates. 

Archbishoprics and bishoprics may become void by death, 
deprivation for any very gross and notorious crime, and also 
by resignation ; wliich may be made with the reservation of a 
pension out of the emoluments of the sec. 

II. A dean and chapter are the council of the bishop, to assist 
him in affairs of religion, and also in the temporal concerns of 
his see. Wlion the rest of the clergy were settled in their parislics, 
tlicse were reserved for the celebration of divine service in tlie 
cathedral ; and the chief of tliem, who presided over the rest, 
obtained the name of decanua or dean, being probably at first 
appointed to superintend ten canons or prebendaries. All deans 
were formerly elected by the cha])ter, but are now appointed 
directly by the crown. The canons or prebendaries, constituting 
the chapter, are sometimes aiqiointed by the crown, sometimes 
by the bishop, and sometimes elected by each other. 

Deaneries and prebends may become void, like a bishopric, 
by death, by deprivation, or by resignation. Also if a dean, 
prebendary, or other spiritual person, be made bishop of a see 
in England, all the prefennents of which he was before possessed 
are void ; and the crown may present to them in the right of the 
prerogative royal. 

III. An archdeacon is usually appointed by the bishop 
himself ; and has a kind of jurisdiction in his archdeaconry, 
originally derived from the bishop, but now independent and 
distinct from his. lie therefore vibiU the clergy ; and has his 
separate court for punishment of offenders by spiritual censures, 
and for hearing causes of ecclesiastical cognizance, a jurisdiction 
now almost obsolete. 

IV. The rural deans arc very ancient officers of the church, 
but almost gi’own out of use. They were deputies of the bishop. 
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to inspect the conduct of the clergy, report dilapidations, 
examine candidates for confirmation, and to exercise in minuter 
matters, an inferior degree of judicial and coercive autliority. 

V. The next, and the most numerous, order are parsons and 
vicars. A parson , ecchsiwj is one that has full possession 
of all the rights of a parochial church. He is called parson, 
persma^ because by his person the church is represented ; and 
he is in himself a body corporate, in order to jirotect and defend 
its rights by a perpetual succession. A parson has the freehold 
of the parsonage-house, the glebe, the tithes, and otlier dues. But 
these are sometimes approx^iated ; that is to say, the benefice 
is annexed to some corporation, either sole or aggregate, being 
the patron of the living : a contrivance which seems to have 
sprung from the policy of the monks. 

At the first establishment of parochial clergy, the tithes 
were distributed in a fourfold division; one for the bishop, 
another for the fabric of the church, a third for the poor, and 
the fourth for the incumbent. When the sees became amply 
endowed, the bishops were prohibited from demanding their 
share ; and the division was into three ]>arts only. And hence 
it was inferred by the monasteries, that a small part was 
sufficient for the officiating priest; and that the remainder 
might well be applied to the use of their own fraternities, 
subject to the burden of repairing the church, and i)roviding for 
its constant supply. And therefore they bought all the advow- 
sons within their reach, and appropriated the benefices to the 
use of their own corporation. The tithes and the glebe they 
kept in their own hands, without presenting any clerk, they 
themselves undertaking to ])rovide for the service of the church. 

Thus were most, if not all, of the appropriations at present 
existing originally made ; being annexed to bishoprics, prebends, 
and religious houses, including nunneries and certain military 
orders, all of which were spiritual corporations. Under Henry 
VIII., the appropriations which belonged to those religious 
houses, were given to the king. And from this have sprung all 
the lay appropriations or secular parsonages in the kingdom ; 
they having been afterwards granted by the crown. 

These appropriating corporations were wont to depute one of 
their own body to perform divine service in those parishes of which 

a 
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the society was the parson. This officiating minister was called 
vicarlus or vicar, and his stipend was at the discretion of the 
appropriator ; who was compelled from time to time, by various 
statutes, to make a proper provision for him ; which endowment 
has usually been by a portion of the glebe, and a particular 
share of the tithes which the appropriator found it most trouble- 
some to collect, and which is therefore generally called privy or 
small tithes. But no particular rule having been observed, some 
vicarages are liberally, some scantily, endowed : and hence also 
the tithes of many things, are in some parishes rectorial, and in 
some vicarial rights. The distinction, therefore, of a parson 
and vicar is this : the parson has for the most part the whole 
right to all the ecclesiastical dues in his parish ; but a vicar 
has generally an appropriator over him, entitled to the best 
part of his profits, to whom he is in effect perpetual curate, with 
a standing salary. 

The method of becoming a parson or vicar is the same. To 
both there are four requisites : holy orders, presentation, insti- 
tution, and induction. The method of conferring holy orders 
is foreign to the purpose of these commentaries, except so far 
that no person can bo admitted a deacon before twenty-three, 
or a priest before twenty-four years of age, as required by the 
canons of 1603, which in this point are enforced by the statute 
44 Geo. III., c. 48. 

When a person has been admitted to holy orders, he may be 
presented to a parsonage or vicarage ; that is, the patron may 
offer his clerk to the bishop to bo instituted. The bishop may 
refuse him upon many accounts, as, if the patron is excommu- 
nicated, and remains in contempt forty days, or if the clerk be 
unfit : which unfitness is of several kinds. First, with regard 
to his person; as, if he bo under age, or unfit to discharge the 
pastoral office for want of learning ; of which last the bishop is 
sole judge. If the bishop admits the patron’s presentation, the 
clerk is next to bo instituted by him ; which is a kind of inves- 
titure of the spiritual part of the benefice : for by institution the 
care of the souls of the parish is committed to the charge of the 
clerk. When the bishop is also the patron, and confers the 
living, the presentation and institution are one and the same 
act, and are called a collation to a benefice. And by institution 



PARSONS AND VICARS. 


83 


or collation the church is full, so that there can be no fresh 
presentation till another vacancy. Upon institution, also, the 
clerk may enter on the parsonage-house and glebe, and take the 
tithes. But he cannot grant or let them, or bring an action for 
them, till induction, which is performed in virtue of a mandate 
from the bishop to the archdeacon, and is done by giving thti 
clerk corporal possession of the church, as by holding the ring 
of the door, tolling the bell, or the like : a form required by law, 
to give all the parishioners due notice, and sufficient certainty 
of their new minister, to whom their tithes are to be paid. A 
clerk thus presented, instituted, and inducted is then, and not 
before, in complete possession, and is called 'persona impersonata^ 
or parson imparsonee. 

The rights of a parson or vicar, in his tithes and ecclesiastical 
dues, fall more jiroperly under the second book : and as to his 
duties, they are principally of ecclesiastical cognizance ; those 
only excepted which are laid upon him by statute. And those 
are indeed so numerous, that with the exception of residence y to 
which it is enough to allude, reference must be made to those 
authors as have compiled treatises exjiressly upon this subject. 

A parson or vicar may cease to be so, 1, by death; 2, by 
cession, in taking another benefice ; 3, by consecration ; for, as 
was mentioned liefore, when a clerk is promoted to a bishopric, 
all his other preferments arc void the instant that he is conse- 
crated; 4, by resignation, accepted by the ordinary; 5, by 
deprivation, for fit and sufficient causes allowed by the law, 
which it is unnecessary here to enumerate ; 6, by renunciation 
of his orders; that is, by relinquishing by deed enrolled in 
Chancery, as far as he can, all the privileges of his order. 

Besides parsons and vicarSy properly so called, there are 
numerous ministers of the church who have many of the rights, 
and are subject to most of the disabilities, of the beneficed clergy. 
These are the incumbents of districts, constituted parishes by 
special acts of parliament, or formed from time to time by virtue 
of the powers conferred on the Church Building Commissioners, 
appointed by 58 Geo. III. c. 45, all of whom are subject to the 
visitation and correction of the bishop. These ministers were for 
some time called perpetual curatesy but are now designated vicars, 

VI. A curate is the same that a vicar was formerly, an offi- 

G 2 
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ciating temporary minister. This section of the clergy are the 
objects of several statutes, which ordain, that theyj shall be 
paid such stipend as the bishop thinks reasonable ; he alone also 
having authority to grant, and, subject to appeal to the metro- 
politan, withdraw their licences. 

Of certain inferior ecclesiastical officers the common law takes 
notice, viz. : 

VII. Churchwardens, the guardians of the church, and repre- 
sentatives of the body of the parish, who are sometimes appointed 
by the i'>arson, sometimes by the parish, sometimes by both 
together, as custom directs. As to the church, churchyard, &c., 
they have no sort of interest therein ; but if any damage is done 
thereto, the parson only or vicar shall have the action. Lands, 
however, given for the benefit of the parish, the churchwardens 
and overseers hold in the nature of a body corporate. Their 
office also is to repair the church, if they have funds, and to 
make rates for that puri)Ose ; of which, however, they have no 
means of enforcing payment from those who refuse. They are 
to keep all persons orderly while in church, and formerly might 
levy a shilling forfeiture on all such as did not repair to church 
on Sundays and holidays. 

VIII. Parish clerks and sextons have freeholds in their offices. 
They may be punished, but cannot bo deprived by ecclesiastical 
censures ; a parish clerk may be removed by the archdeacon. 


CHAPTEB XII. 

OF THE CIVIL, MILITARY, AND MARITIME STATES. 

The lay part of the community, or such as are not of the clergy, 
may be divided into the civil, the military, and the maritime. 

I. The civil state consists of the nobility and the commonalty 
Of the nobility, those now in use are dukes, marquises, earls, 
viscounts, and barons. 

A diikcy though he is, in respect of his title of nobility, 
inferior in point of antiquity to many others, yet is superior to 
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all of them in rank ; his being the first title of dignity after the 
royal family. 

A marquk is the next degree. His office formerly was to 
guard the frontiers of the kingdom ; in particular, the marches 
of Wales and Scotland. The title has long been a mere ensign 
of honour. 

An earl is a title of nobility so ancient that its origin cannot 
clearly be traced out. Among the Saxons they are called ealdor- 
men, signifying senior or senator as among the Eomans ; and also 
sckiremen, because they had the civil government of a shire. On 
the irruption of the Danes, they changed the name to eorles, and 
in Latin wore called comiies, from being the king’s attendants. 
After the Conquest they were called counts or countees, from the 
French ; but did not long retain that name, though their shires 
are called counties to this day ; and the name has long been a 
mere title, they having now nothing to do with the government 
of the county. 

The name of vice-comes or viscount was afterwards made use of 
as an arbitrary title of honour by Henry VI., when he created 
John Beaumont a peer, by the name of Viscount Beaumont, 
which was the first instance of the kind. 

A baron's is the most general title of nobility ; for originally 
every peer of superior rank had a barony annexed to his other 
titles. Barons at first were the same with the present lords of 
manors, to which the name of court baron, incident to every 
manor, gives some countenance. All lords of manors, or barons, 
had seats in parliament, till, about the reign of John, the con- 
flux of them became so troublesome, that tlie king was obliged 
to divide them, and summon only the greater barons in person, 
leaving the small ones to sit by representation in another house ; 
which gave rise to the separation of the two houses of parlia- 
ment. By degrees the title came to be confined to the lords of 
parliament only; and there were no other barons among the 
peerage, till Eichard EE. first made it a mere title of honour, by 
conferring it on divers persons by letters-patent. 

The right of peer^xge seems to have been originally territorial, 
and when the land was alienated, the dignity passed with it as 
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appendant. Thus the bishops still sit in the House of Lords in 
right of certain ancient baronies supposed to be annexed to 
their episcopal lands. But when alienations grew frequent, the 
flignity of peerage was confined to the lineage of the party 
ennobled ; and instead of territorial, became, and has long been, 
exclusively personal. 

A nobleman, in cases of treason and felony, is tried by his 
peers. This privilege does not extend to bishops, who are not 
eimoblod in blood, and consequently not peers with the nobility. 
Peeresses, either in their own right or by marriage, are entitled 
to be tried by the peers. If a woman, noble in her own right, 
marries a commoner, she remains noble, and shall be tried by 
her peers; but if only noble by marriage, then by a second 
marriage with a commoner she loses her dignity; for as by 
marriage it is gained, by marriage it is lost. A peer cannot be 
arrested in civil cases ; and sitting in judgment gives his verdict 
not upon oath, but upon his honour: but when examined as 
a witness he must be sworn. A peer cannot lose his nobility 
but by death, and camiot be degraded but by act of lyarliament. 

The commonalty are divided into several degrees ; yet all are 
in law peers, in respect of their want of nobility. 

The first personal dignity after nobility is a hninht of the 
Garter ; first instituted by Edward III. Next follows a kniyht 
hamieret, created by the king in person, in the field, under the 
royal baimer, in time of open war. Else he ranks after laronets, 
who are the next order. This is a dignity of inheritance, 
created by letters-patent, and usually descendible only to issue 
male. It was first instituted by James I., and sold at a fixed 
price, in order to raise a sum for the reduction of the j^rovince 
of Ulster ; for which reason all baronets have the arms of Ulster 
superadded to their family coat. Next follow knights of the 
Bath, instituted by Henry IV., and revived by George I. in 
1725. The last of these inferior nobility are knights bachelors, 
the most ancient, though the lowest, order of knighthood ; for 
there is an instance of Alfred’s conferring this order on his son 
Athelstan. Formerly every one who held a knighPs fee, or 20L 
per annum, was obliged to be knighted, or pay a fine. The 
exertion of this prerogative to raise money by Charles I., gave 
great offence, and it was consequently abolished by statute. 



THE ARMY. 


87 


These are all the names of dignity in this kingdom, esquires 
and gentlemen being only names of worship. But before these 
last the heralds rank colonels, seqeants-at-law, and doctors in 
the three learned professions. Esquires and gentlemen are 
confounded together by Sir Edward Coke, who observes, that 
esquire is a gentleman, and a gentleman is one gui arraa gerit, 
who bears coat armour, the grant of which adds gentility to 
a man’s family. A yeoman is ho that hath free land of forty 
shillings by the year ; who was anciently thereby qualified to 
serve on juries, vote for knights of the shire, and do acts where 
the law required a probus et legalis homo. And the rest of the 
commonalty arc in law tradesmen ^ artificers^ and labourers. 

II. The military state includes such persons as are peculiarly 
appointed for the defence of the realm. 

King Alfred is said to have first settled a national militia in 
this kingdom, and made all his subjects soldiers ; but the par- 
ticulars of this regulation are unknown. Upon the Norman 
Conquest the feudal law was introduced, and all the lands 
in the kingdom wore divided into knights’ fees, in number 
above sixty thousand; and for every knight’s fee a knight or 
soldier, milesy was to attend the king for fort> days in a year ; 
in which space of time, before war was reduced to a science, the 
campaign was generally finished. This service degenerated in 
time into pecuniary commutations or aids, and military tenures 
were finally abolished at the Kestoration. 

The assize of arms, 27 Hen. II., and afterwards the statute 
of Winchester, under Edward I., obliged every man, according 
to his degree, to provide a determinate quantity of such arms as 
were then in use, in order to keep the peace. The weapons 
were changed by 4 & 5 Ph. & M. c. 2, into others of more 
modern service ; before which, however, in the reign of Henry 
VIII., lieutenants had been introduced, as standing represen- 
tatives of the crown, to keep the counties in military order. 

Thus things stood till the repeal of the statutes of armour, 
under James I. ; after which, when Charles I. issued commis- 
sions of lieutenancy, it became a question how far the power 
of the militia did inherently reside in the crown. This question 
became the cause of the rupture between the king and parlia- 
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ment, the two houses not only denying this prerogative of the 
crown, but also seizing into their own hands the entire power 
of the militia. Soon after the Eestoration, however, when 
the military tenures were abolished, the right of the crown 
was recognised; and the order by which the militia now 
stands is })rincipally built upon the statutes which were then 
passed. The general scheme is to discipline a certain number 
of the inhabitants of every county, chosen if necessary by ballot ; 
but the militia force has generally been sufficiently supplied 
with volunteers. The militia are not compellable to march out 
of their counties, unless in case of invasion or actual rebellion 
within the realm, nor in any case compellable to march out of 
the kingdom. They are to be exercised at stated times: and 
when in actual service, are subject to the Mutiny Act and 
articles of ivar. 

When the nation was engaged in war, more veteran troops 
and more regular discipline were necessary. And therefore for 
raising armies, more rigorous methods were put in use; but 
these are to be looked upon as temporary only, and not as any 
part of the permanent laws. For martial law, which is entirely 
arbitrary in its decisions, is in truth no law, but something 
indulged rather than allowed as a law. The necessity of disci- 
pline in an army is the only thing which gives it countenance ; 
and therefore it ought not to be permitted in time of peace, 
when the coui’ts arc open for all persons to receive justice 
according to law. 

It has now, however, for many years been judged necessary 
to maintain a body of troops, under the command of the crown ; 
who are ipso facto disbanded at the expiration of every year, 
unless continued by parliament; and to keep this body of 
troops in order, an annual act passes, which commences with 
the important recital, that the raising or keeping a standing 
" army in time of peace, unless it be with the consent of parlia- 
ment, is against law but that it is adjudged necessary that 
a body of forces should be continued for the safety of the 
kingdom and the defence of the possessions of the crown. This 
statute confers power on the crown to make articles of war 
for the better government of the forces ; ” with the limitation that 
no person shall by such articles be subject to suffer any punish- 
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ment extending to life or limb, or be kept in penal servitude, 
except for crimes which are expressly made punishable in this 
way by the statute itself. It authorizes the calling together of 
courts martial ; prescribes their procedure ; specifies the offences 
of which they may take cognizance, and the punishments they 
may inflict ; and makes minute regulations as to the enlistment 
of recruits, the billeting of troops and the supply of carriages, 
the enactments of the Petition of Eight being suspended in that 
respect. 

Besides the militia and regular army, numerous corps of yeo- 
manry and volunteers have been from time to time enlisted, 
their organization being also regulated by statute. 

in. The maritime state. The navy has ever been the greatest 
defence and ornament of the realm ; it is its ancient and natural 
strength ; the floating bulwark of the island ; an army, from 
which no danger can be apprehended to liberty : and accord- 
ingly it has been assiduously cultivated, even from the earliest 
ages. 

The power of impressment by royal commission was long a 
matter of dispute, and submitted to with great reluctance; but 
it is part of the common law, and its legality cannot be doubted. 
The voluntary enlistment of seamen is now, however, so effec- 
tually encouraged, that the navy is manned without any recourse 
to the revolting system of kidnapping which was formerly 
resorted to. There is also a reserve volunteer and artillery 
force open to seafaring i)eoplc. 

The discipline of the fleet is directed by orders first enacted 
by parliament soon after the Ecstoration, and revised from 
time to time since. In these articles of the navy almost every 
offence is set down, and the punishment annexed. 

The marine forces are subject to the discipline of the navy 
while on board ship ; but are regulated, while on shore, by an 
annual Marine Mutiny Act, containing a similar recital, and 
corresponding provisions to those contained in the annual act 
applicable to the army. 
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^ CPIAPTEE XIII. ^ 

OF THB PEOPLE IN THEIR PRIVATE RELATIONS. 

The rights and duties of the people in their private relations 
are 

1. That of master and servant; 2. That of husband and wife; 
and 3. That of and child. But since parents may be 

snatched away before they have completed their duty to their 
children, the law provides a fourth relation, 4. That of guardian 
and ward. 

I. Of mister and servant. Slavery cannot subsist in England. 
A slave, the instant ho lands in England, or puts his foot on the 
deck of a British man-of-war, becomes a freeman ; that is, the 
law protects his person and his property. But the law also 
recognises that contract whereby one freeman surrenders to 
another for a certain time his natural right of free action, by 
becoming his servant. 

The first sort of servants are menial servants ; so called from 
being intra mcenia, or domestics. The contract between them 
and their masters, if the hiring be general, is for a year. But 
the contract may be made for any larger or smaller term ; and 
is by custom determinable by a month’s notice, or, what is an 
equivalent in the case of the servant, a month’s wages. 

Another species of servants are apprentices , from ajqyrendn 
to learn, who are usually bound for a term of years, to serve 
their masters, and be maintained and instructed by them. This 
is usually done to persons in trade; and disputes between them 
may, in certain cases, be settled by the justices. 

A third species are workmen, labourers, handicraftsmen, &c., &c., 
who arc hired by the day or the week, and do not live intra moenia, 
concerning whom many statutes have been passed, on principles 
of legislation which have long been abandoned. The County 
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Court and the Justices now exercise a summary jurisdiction in 
enforcing performance of contracts of service. 

The labour of children in factories is regulated by statute ; 
the employment of women and girls in mines is prohibited ; and 
that of children in agriculture under eight prohibited, and above 
that age made conditional, on their having previously received a 
certain amount of education. 

A servant may be dismissed without notice for a reasonable 
cause, as, in the case of domestics, moral misconduct, and in all 
cases, wilful disobedience to a lawful order, or neglect of duty. 
He is not then entitled to any wages from the day he is 
discharged, except those then due ; but if wrongfully discharged, 
he is entitled to wages up to the end of the current period of 
his service. If, again, a servant who is paid quarterly, or yearly, 
or at any other fixed time, improperly leave his service, or is 
guilty of such misconduct as to justify his dismissal during the 
currency of the period, he is not entitled to wages for any part 
thereof, even to the day ho quits. 

Merchant seamen must be classed as a distinct species of 
servants, their contracts and conduct being in a great measure 
regulated by the acts of parliament relating to merchant 
shipping. 

There is yet a fifth species of servants, if they may be so called, 
being rather in a superior, a ministerial, capacity; such as 
stewards, factors and bailiffs : whom, however, the law considers 
as servants, pro tempore, with regard to such of their acts as 
affect their master’s or employer’s luoperty. 

By service, all servants become entitled to wages ; which must 
be paid in money, payment in goods or otherwise than in current 
coin being prohibited by the Truck Act. ' And the law, in some 
respects, places this right to wages very high. Thus in the 
payment of the debts of a testator or intestate they rank before 
specialty debts ; and in a bankruptcy the wages of the clerks or 
servants, labourers or workmen of the bankrupt, may, up to 
an amount not exceeding fifty pounds, be paid in full. 

One important feature incident to the relationship of master 
and servant, is that the latter cannot in general recover 
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damages from his master for a mere nonfeasance on his part, 
nor for the negligence of a fellow-servant in the course of his 
employment; for he is, as it were, rowing in the same boat 
with them, and is supposed on entering the service to agree to 
incur any danger attaching to his position. But to this general 
rule important exceptions are created by the Employers Liability 
Act, 1880, making emi)loyers responsible for personal injury 
arising from defective ways, machinery, or plant ; or from the 
negligence of any superintendent in the employer’s service to 
whose directions the workman was bound to conform ; or from 
any act or omission of a person in the employer’s service done 
in obedience to his rules or particular instructions. If, how- 
ever, the workman knew of the defect or negligence and failed 
to give information, ho cannot recover, for it is his own fault 
that he suffered injury in consequence. 

The master may maintain^ that is, assist his servant in an 
action against a stranger ; whereas, in general, it is an offence 
to encourage suits, which is called maintenance. A master like- 
wise may justify an assaiilt in defence of his servant, and a 
servant in defence of his master. And if any person retain my 
servant, for wliich the servant departeth from me, and goeth to 
serve the other, I may have an action against both the new 
master and the servant, or either of them : but if the new master 
did not know that he was my servant, no action lies ; unless he 
afterwards refuse to restore him upon information and demand. 

The master is answerable for the act of his servant, if done by 
his command, either expressly given or implied : warn, qui facit 
per ahum, facit per se. Therefore, if the servant commit a tres- 
pass by the command of his master, the master shall be guilty 
of it, though the servant is not thereby excused ; for he is only 
to obey his master in matters that are lawful. If an innkeeper’s 
servants rob his guests, the master is bound to restitution, for he 
ought to provide honest servants ; unless he protect himself by 
notice to those who come to his house ; and whatever a servant is 
permitted to do in the usual course of his business, is equivalent 
to a general command. If I pay money to a banker’s servant, 
the banker is answerable for it ; if I pay it to a clergyman’s or 
a physician’s servant, whose usual business it is not to receive 
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money for his master, and he embezzles it, I must pay it over, 
again. A wife, a friend, a relation, that usually transacts 
business for a man, are quoad hoc his servants ; and the principal 
must answer for their conduct : for the law implies, that they 
act under a general command. If I usually deal with a trades- 
man by myself, or constantly pay him ready money, I am not 
answerable for what my servant takes upon trust, for here is no 
implied order to the tradesman to trust my servant ; but if I 
usually send him upon trust, or sometimes on trust and some- 
times with ready money, I am answerable for all he takes up, 
for the tradesman cannot possibly distinguish when he comes by 
my order, and when upon his own authority. 

If a servant, again, by his negligence does any damage to a 
stranger, the master shall answer for his neglect. If a smith’s 
servant lames a horse while he is shoeing him, an aetion lies 
against the master, and not against the servant ; but in these 
cases the damage must 1x3 done while he is actually employed in 
the master’s service, otherwise the servant shall answer for his 
own misbehaviour. In all these cases the master may be a loser 
by the trust reposed in a servant, but never can be a gainer ; 
he may be answerable for his servant’s misbeliaviour, but never 
can shelter himself by laying the blame on his agent ; for the 
wrong done by the servant is in law the wrong of the master 
himself; and no man shall be allowed to take advantage of 
his own wrong. 

II. The second private relation of persons is that of husband 
and wife ; arising from marriage, wdiich the law regards as a 
civil contract, holiness of the matrimonial state being left to the 
ecclesiastical law. Marriage then is valid where the parties 
were willing to contract, able to contract, and did contract, in 
the form required by law. 

Consensus non concubitus faciat nnptias, the maxim of the civil 
law, is therefore to that extent adopted by our law ; which con- 
siders all persons able to contract who do not labour under 
certain disabilities or incapacities. 

These disabilities were formerly either canonical or civil. CJon- 
sanguinity or relationship by blood, afiSnity or relationship by 
marriage, and corporeal infirmity were carionical disabilities, 
making the marriage voidable, but not ijiso facto void, until 
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sentence of nullity had been obtained. The last of those is now 
the only canonical disability on which marriages can be declared 
void. The others have by statute been made civil disabilities, 
which make the contract void ah initio. 

Besides consanguinity and affinity, now civU disabilities, there 
are three others of a like nature ; firstly, a prior marriage, or 
having another husband or wife living ; in which case the second 
marriage is to all intents void; — secondly , of age; which 

being sufficient to avoid all other contracts in the parties con- 
tracting ought, a fortiori, to avoid this, the most important of 
any. Therefore, if a boy under fourteen, or a girl under twelve, 
marries, this marriage is imperfect; and cither, when of the 
age of consent, may declare the marriage void. But it is so far 
a marriage that, if at the age of consent they agree to continue 
together, they need not be married again. The third inca- 
pacity is want of reason ; without a competent share of which, 
as no other, so neither can the matrimonial contract be valid. 

The want of consent of parents or guardians, where either 
party is a minor, is treated as a civil disability ; but to this it 
can scarcely be said to amount. The consent required by law 
is that of the father, or if he be dead, of the guardian ; or if 
there be no guardian, of the mother ; or if there be no mother, 
then of any guardian appointed by the High Court. But the 
marriage of a minor without the requisite consent is, nevertheless, 
valid ; the jirovisions of the statute in this respect being only 
directory. If, however, the marriage was solemnized by means 
of the false oath or fraudulent procurement of one of the paiiiles, 
the party so offending is liable to forfeit all the property which 
would otherwise accrue from the marriage. 

Finally, to constitute a valid marriage, the parties must not 
only be willing and able to contract, but actually must contract in 
due form of law. Any contract made, 2?er verba de preesenti, and 
in case of cohabitation per verba defuturo, was before the time of 
George n. so far valid that the parties might be compelled in 
the Courts Christian to celebrate it in facie tcclesioe. But these 
verbal contracts are now of no force to compel a future marriage ; 
their only operation being to give the party who is willing to 
perform his promise aright of action against the one who refuses 
to do so. 
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Until the reign of William IV., no marriage was valid that 
was not celebrated in church, unless by dispensation from 
the archbishop of Canterbury — after publication of banns — or 
by licence from the ordinary; and it was essential that it 
should be performed by a person in holy orders. 

The statute 6 & 7 William IV. c. 35, was passed for the 
benefit of those who objected to the services of the Church, 
and was the result of a long struggle, carried on in and out of 
parliament ; the bitterness of which, the question being polemical, 
has scarcely yet subsided. It provides for places of worship 
being registered for the solemnization of marriage ; and permits 
of this contract being entered into before a registrar of marriages 
without any religious sanction whatever ; so that it is no longer 
essential, either that a marriage should be solemnized in church, 
or by a person in orders. But whether solemnized in church, 
performed in a place of worship, or entered into before the 
registrar, a marriage must in all cases be preceded and accom- 
panied by certain circumstances of publicity, or be entered into 
in virtue of a licence, which is obtainable only on a solemn 
declaration, equivalent as regards the penalty for falsity to an 
oath, that there is no legal impediment. 

Marriages are dissolved by death or divorce. There are two 
kinds of divorce, the one for the canonical imi)ediment of 
incapacity existing before the marriage, the other for adultery, 
committed after the marriage. In divorces for corporeal infirmity 
the marriage is null ah initio ; and the issue, if any, of such 
marriage are bastards. In cases of divorce for adultery no such 
result takes place, for the marriage was lawful ah initio. 

The canon law considering marriage as in the nature of a 
sacrament, does not allow it to be unloosed for any cause 
whatsoever, that arises after the union is made ; and, adultery 
is at common law only a cause of separation from bed and 
board; for if divorces be allowed to depend upon a matter 
within the power of either of the parties, they must, so long as 
men and women are governed by their passions, be extremely 
frequent. 

Hence arose the practice of dissolving marriages by special 
acts of parliament, or privilegia, a remedy which, from its very 
nature, was within the reach only of the wealthy. It became, 
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consequently, a subject of natural and just complaint by those 
who could not pay for a divorce, that the law favoured the 
rich only; and the Court for Divorce and Matrimonial Causes 
was constituted to grant divorces as a right, not as a privi- 
legium. This jurisdiction is now exercised in the High Court 
of Justice. 

The legal consequences of marriage now depend on the date on 
which it was contracted. 

At common law, the husband and wife became, by marriage, 
one person ; the legal existence of tlie woman was incorporated 
into that of the husband ; under whose cover, she did everything ; 
being called o. feme-covert , and her condition her coverture. Ui)on 
this principle a man could not grant anything to his wife, or 
enter into a covenant with her, for this would suppose her 
separate existence ; and, therefore, also compacts made between 
husband and wife, when single, were voided by the marriage. 

These rules of Law have been altered ; and a woman married 
since 1st January, 1883, may now hold, and deal with her 
property and earnings, as if she were a feme-sole. Property 
acquired by a woman, previously married, now vests in her, 
and she can contract for, acquire, hold, and deal with property 
as if she were a feme-sole ; nor is the husband bound to pay her 
debts, incurred before marriage, except to the extent of the 
property he has received with her. On the other hand, her 
proiperty is liable for her debts, and her husband is so no 
longer. Yet he is always bound to provide her with necessaries ; 
and if she contract debts for them, he must pay them, unless 
he supplies her with necessaries himself; but for anything 
besides necessaries, he is not chargeable, unless she had autho- 
rity to contract for him. And if he deserts her she may apply 
to a magistrate and obtain alimony. 

If a wife elopes with another man, the husband is not 
chargeable even for necessaries; and if the person who fur- 
nishes her with goods, is apprised that she has no authority 
to pledge her husband^s credit, ho cannot recover. If she 
be injured in person or property, she can now bring an action 
in her own name, and the damages will be her separate 
property ; so, on the other hand she can be sued, without the 
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husband being made a defendant, and shall answer for damages 
and costs out of her separate estate, if she has one. 

In criminal prosecutions the wife might always be indicted 
and punished separately, for the union is only civil. And a 
husband or wife may give evidence for or against each other in 
a civil action, but not in a criminal proceeding; imless the 
offence is against the person of either, for then this rule does 
not apply. 

In some instances the wife is considered as acting by his 
compulsion ; and therefore for offences committed by her 
through constraint of her husband, the law excuses her; but 
this extends not to treason or murder. 

The husband by the old law, might give his wife moderate 
correction, but in the polite reign of Charles II., this power began 
to be doubted ; and either party may now have security of the 
peace against the other. 

III. The next, and the most universal relation in nature, is 
derived from the preceding, that between parent and child. 

Children are of two sorts : legitimate, and bastards. 

1. A legitimate child is he that is born in lawful wedlock, or 
within a competent time afterwards; and to him the parents 
owe maintenance, protection, and education. 

The duty of parents to maintain their children is a principle 
of natural law, which the municipal law enforces, by the statutes 
43 Eliz. c. 2, and 5 Geo. I. c. 8 ; the result being that no person 
is bound to provide a maintenance for his issue, unless where 
the child is impotent and unable to work, either through 
infancy, disease, or accident, and then is only obliged to find it 
with necessaries, the penalty on refusal lieing 20s. a month. 
The law makes no provision to prevent the disinheriting of 
children by will, leaving every man’s property in his own 
disposal, upon a principle of liberty in this as well as every 
other action. 

Protection is also a natural duty, rather permitted than 
enjoined by municipal law ; nature, in this respect, working so 
strongly as to need rather a check than a spur. A parent may 
maintain his children in their lawsuits without being guilty of 

H 
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maintenance ; and he may also justify an assault and battery in 
defence of their persons. 

The duty of parents to give the children an education suitable 
to their station in life, the municipal laws of most countries 
have been defective in enforcing. Interference till recently was 
limited to annual grants by parliament for promoting the edu- 
cation of the children of the poor, under the control of the Com- 
mittee of Privy Council for Education. But the attendance of 
children at an efficient school may now be enforced, under the 
statute providing for the creation of School Boards. 

The 2'^ower of a parent over his children is derived from their 
duty to him. He may lawfully correct his child, being under 
age, in a reasonable manner ; and this power he may delegate, 
during his life, to the tutor or schoolmaster, who is tlien in loco 
parentis, so far as is necessary to fulfil the purposes for which he 
is employed. The parent’s consent to the marriage of the child 
while under age is also required, althougli the want of it does 
not invalidate the marriage. A father has no otlier power over 
liis son’s estate than as his trustee or guardian ; he may have the 
benefit of his children’s labour while they live with, and are 
maintained by him ; and his authority ceases at the age of 
twenty-one, when the children are supposed to arrive at years 
of discretion. 

During the father’s life, the mother, as such, is entitled to no 
power, but only to reverence and respect ; and until the begin- 
ning of the present reign might have l)een excluded from all 
access to them. The High Court of Justice may now direct that 
a mother shall have access to her children ; and if such children 
are within the age of sixteen years, that they be delivered to 
her until they attain that age. 

\ 

The duties of children to their parents arise also from natural 
justice. For to those who gave us existence we naturally owe 
subjection and obedience during minority, and honour and 
reverence ever after. This tic of nature the law does not hold 
to be dissolved by any misbehaviour of the parent ; and there- 
fore a child is equally justifiable in defending the person, or 
maintaining the suit, of a bad parent as a good one ; and is 
ecjually compellable to maintain and j)rovide for a wicked and 
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nimatural progenitor, as for one who has shown the greatest 
tenderness and parental affection. 

2. Illegitimate children, or bastards, are such as are not only 
begotten, but born, out of lawful matrimony ; or so long after 
the death of the husband that by the usual course of gestation 
they could not be begotten by him. Children born during 
wedlock may indeed, in some circumstances, be bastards ; as if 
the husband be out of the kingdom of England, or, as the law 
phrases it, extra quatuor maria, for above nine months, so that no 
access to his wife can be presumed. So in case of divorce for 
corporeal imbecility, the issue born during the coverture are 
bastards, the marriage having been null from the beginning. 

The only duty of parents to their bastard children which the 
law recognises, is that of maintenance, which may be directed 
by two justices, and enforced by distress and imprisonment. 

The rights of a bastard are few, being only such as he can 
acquire, for he can inherit nothing, being looked upon as the son 
of nobody, and called Jilius nullius, or sometimes flUus populi. 
He may gain a surname by reputation; for he has none by 
inheritance ; and he cannot be heir to any one, neither can he 
have heirs, but of his own body ; for he has no ancestor from 
whom any inheritable blood can be derived. 

IV. The only private relation remaining is that of guardian and 
ward, which l)ears a near resemblance to the last, and is plainly 
derived out of it ; the guardian being only a temporary parent. 

Of the several si)ecies of guardians, the first are guardians by 
nature; viz,, the father and, in some cases, the mother of the 
child. This guardianship is a right to the custody of the person 
of the infant, until he or she attains twenty-one. For if an 
estate be left to an infant, the father is at common law the 
guardian, and must account for the profits. There are also 
guardians for nurture, which are the father, or, if he be dead, the 
mother, till the infant attains the age of fourteen ; a guardian- 
ship which has no reference to the infant's property, but relates 
merely to his person. 

Next are guardians in socage, an appellation to be exj)lained 
afterwards, called guardians by the common Iuk' ; for when the 
minor is entitled to lands, the guardianship devolves upon his 

H 2 
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next of kin, to \vhoin the inheritance cannot possibly descend. 
For the law does not trust the person of an infant to him who 
may by possibility be heir to him, that there may be no 
temptation for him to abuse his trust. These guardians in 
socage, like those for nurture, continue only till the minor is 
fourteen ; for then, in both cases, he is presumed to have dis- 
cretion, so fill’ as to choose his own guardian. 

This he may do, unless a testamentary gnafdian be appointed 
by the father, by virtue of the statute 12 Car. II. c. 24 ; the 
guardian so chosen, hence called hy election, having no power 
beyond giving a consent to the ward’s marriage. The infant’s 
election, also, in no case supersedes the authority of the Sove- 
reign, the supreme guardian of all the infants in the kingdom. 
This is part of the jurisdiction of the High Court of Justice, 
which appoints a suitable guardian for an infant where there is 
no other, or no other who will or can act ; a guardian so ap- 
liointcd being treated as an officer of the court, and responsible 
to it accordingly. 

The Court will also remove a guardian, however appointed, 
when sufficient cause can be shown for so doing. This juris- 
diction extends to the care of the person of the infant, so far 
as is necessary for his protection and education, and to the care of 
his property, for its management and preservation, and proper ap- 
plication for his maintenance. Upon the fomier ground the court 
interferes with the ordinary rights of parents, as guardians by 
nature or by nurture ; for when a father is guilty of gross cruelty 
to his children, or is in constant habits of drunkenness, or pro- 
fesses irreligious principles, or his domestic associations are such 
as tend to the corrujition of liis children, the court will dejirive 
him of the custody of the infants, aj)pointirig at the same timp 
a suitable person to act as guardian, and superintend their 
education. Any of the friends or relatives of the infant, nay a 
mere stranger, may set the court in motion, the infant then 
becoming a ward in chancery, and under the special protection 
of the court. No act can then be done affecting the minor’s 
person or property, unless under its direction, every act done 
without such direction being considered a contempt, ex- 
posing the offender to be attached. Thus it is a contempt to 
withdraw the person of the infant from the proper custody 
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or to marry the infant without the approbation of the court ; 
which usually gives directions how the powers which it has 
conferred are to be exercised; prescribes the residence, and 
education of the infant ; regulates his choice of a profession or 
trade; approves or prohibits his marriage; and performs all 
the other duties of a guardian. 

A guardian ad litem, or, as he is termed, a prochein arny, or 
next friend, is one appointed by the court to prosecute the suit, 
or manage the defence of an infant. He has no authority over 
the infant’s jjerson or i)ropcrty, but is responsible for the costs 
of the action. 

The power and reciprocal duty of a guardian and ward are the 
same, pro tempore, as that of a father and child ; and therefore 
the guardian, when the ward comes of age, is bound to give 
him an account of all that he has transacted on his behalf, and 
must answer for all losses by wilful default or negligence. 

Next as to the ward, for whose assistance these guardians are 
constituted. The ages of male and female are different for 
different purposes. A male at tvjeloe may take the oath of 
allegiance; Vit fourteen may consent to marriage, may choose 
his guardian, may be an executor, although he cannot act until 
of age, and at twenty-une may alien and devise his lands, goods, 
and chattels. A female at sevin, may be betrothed or given 
in marriage; at nine is entitled to dower; at tw'elve is at years 
of maturity, and may consent to marriage; at fourteen may 
choose a guardian ; at seventetn may be executrix, and at twenty- 
one is of full age ; which age is completed on the day preceding 
the anniversary of the birth of the person, who till that day is an 
infant, and so styled in law. 

Infants have various privileges, and various disabilities ; but 
their very disabilities are privileges, to secure them from hurting 
themselves by their own improvidence. An infant cannot be sued 
but under the protection, and joining the name, of a guardian ; 
but he may sue by his guardian, or prochein amy, or alone for 
wages in the county courts. In criminal cases, an infant of the 
age of fourteen may be punished ; but under the age of seven he 
cannot The period between seven and Jourteen is a subject of 
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much uncertainty. Generally he shall be considered py^mafack 
innocent : yet if doli capaxy he may be convicted, and undergo 
punishment though he has not attained to years of puberty or 
discretion. With regard to property an infant has many privi- 
leges, which will be better considered in the second book of 
these Commentaries. 


CHAPTER XIV. 

I. — OP CORPORATIONS. 

Hitherto of persons in their natural capacities; but, as all 
pei*sonal rights die with the person, and as the necessary form of 
investing a series of individuals, one after another, with the 
same rights, would be very inconvenient, if not impracticable, 
it has been found necessary, when it is for the advantage of the 
public to have any particular rights kept on foot and continued, 
to constitute artificial persons, who may maintain a perpetual 
succession, and enjoy a kind of legal immortality, which are 
called bodies corporate, corpora corporata, or corporations. 
To show the advantages of such institutions, take the instance 
of a college founded ud stwlmdum et orandum. If this was 
a mere voluntary assembly, the individuals which compose it 
might indeed read, pray, study, and perform scholastic exercise 
together, so long as they could agree to do so ; but they could 
not frame any rules of conduct which would have any binding 
force, for want of a coercive power to create a sufficient obligation. 
Neither could they retain any privileges; for if such privileges 
were attacked, which of all this unconnected assembly would 
have the right to defend them ? And, when they were dispersed 
by death, how should they transfer these advantages to another 
set of students ? So with regard to holding estates, they could 
only continue the property to other persons, for the same 
purposes, by endless conveyances from one to the other, as often 
as the hands were changed. 

But when united into a corporation, they and their successors 
are one person in law : they have one will ; this one will may 
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establish rules for the whole body, or statutes may be prescribed 
to it at its creation ; the privileges, the possessions of the corpo- 
ration, when once vested in them, will be for ever vested without 
any new conveyance to new successors ; for all the individual 
members that have existed from the foundation to the present 
time, or that shall ever hereafter exist, are but one i)erson in 
law, a person that never dies; in like manner as the river 
Thames is still the same river, though the parts wliich compose 
it are changing every instant. 

The honour of inventing these political constitutions is as- 
cribed to the Eomans ; they were afterwards much considered 
by the civil law, in which they were called unioersitatesy as 
forming one whole out of many individuals ; or collegia, from lieing 
gathered together; and they were adopted also by the canon 
law, for the maintenance of ecclesiastical disciidinc. 

Corporations are aggregate or sole; — aggregate where they 
consist of many i)ersons united in one society; as the mayor 
and commonalty of a city, the head and fellows of a college, 
the dean and chapter of a cathedral. Corporations sole consist 
of one person only and his successors, who are incorporated by 
law in order to give tlicm certain legal capacities, particularly 
that of perpetuity, which in their natural persons they could 
not have had. The sovereign is a sole corporation; so is a 
bishop; so are some deans, and prebendaries, distinct from 
their chapters, and so is every parson and vicar. For the 
parson, (juateuus parson, never dies, any more than the sovereign. 
The present incumbent, and his predecessor who lived centuries 
ago, are one and tlie same i)ersou, and what was given to the one 
was given to the otlier also. 

Corporations are also ecclesiastical and lay. Ecclesiastical cor- 
porations are where the members that comi^ose it are entirely 
spiritual jxjrsons ; such as bishops, parsons, and vicars, which 
are sole corporations ; and deans and cliai)ters, which are bodies 
aggregate. Lay corporations, again, are either civil or eleemosy- 
nary. The civil arc such as are erected for temporal purposes. 
The sovereign, for instance, is made a corporation to prevent the 
possibility of an interregnum ; other lay corporations are erected 
for the good government of a town, and some for the better 
carrying on of special purposes ; as the Colleges of Physicians 
and Surgeons in London ; The Koyal Society, and the Society of 
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Antiquaries. The eleemosynary sort are constituted for the 
perpetual distribution of the free alms, or bounty, of the founder, 
to such persons as he has directed. Of this kind are all hospitals 
for the maintenance of the poor, sick, and impotent : and all 
colleges, both in our universities, and out of them. 

These different bodies may be treated of separately ; under 
three heads — Firstly, corporations in (jeneral ; Secondly, muni- 
ci2)al corporations ; and Tliirdly, t) ading corporations. 

1. Corporations, by the civil law, seem to have been created 
by the mere voluntary association of their members: pro- 
vided such convention was not contrary to law, for then it was 
illicitum collegium. But in England, the consent of the crown is 
necessary to the erection of any corporation, either impliedly or 
expressly given. The sovereign’s implied consent is to be found 
in corporations which exist at common lau), to which former 
kings are supposed to have given their concurrence ; of which 
sort are the sovereign himself, all bishops, parsons, vicars, and 
some otlicrs. Another species, wherein the consent of the crown 
is presumed, is as to all corporations by })rescription, such as the 
City of London, and many others ; which have existed as cor- 
porations, time whereof the memory of man runneth not to the 
contrary. And the methods by which the consent of the crown 
is expressly given, are either by act of i^arliament or charter ; 
although till of late years most of those statutes, which have 
been usually cited as liaviiig created corporations, either con- 
firmed such as had been before created by tlie sovereign; 
as in the case of the College of Physicians erected by Henry 
VIII. ; or enabled tlie sovereign to erect a corporation in 
futuro with such and such powers : as in the case of the Bank 
of England. 

In recent times corporations have been usually created by 
act of parliament; many powers being reciuired by modern 
corporations, such as the right to levy tolls and purchase land 
compulsorily, which the crown cannot, and which parliament 
alone can confer. 

When a corporation is erected, a name must be given to it ; 
and by that name alone it must do all legal acts. When so 
formed, it acquires many powers, rights, capacities and becomes 
subject to certain incapacities; as 1, To have perpetual 
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succession, the very end of its incorporation. 2. To sue or be 
sued, and do other acts as natural persons may. 3. To purchase 
and hold lands, for the benefit of themselves and their suc- 
cessors. 4. To have a common seal. For being an invisible 
body it acts and speaks only by its common seal. 5. To make 
bye-laws for its better government. These five powers are 
incident to every corporation aggrefjate. Two of them are un- 
necessary to a corporation sole ; viz., to have corporate seal to 
testify his sole assent, and to make statutes for the regulation 
of his own conduct. 

An aggregate corporation, again, must appear by attorney; 
for it cannot appear in person, being invisible, and existing 
only in intendment of law. It may take goods and chattels for 
the benefit of its members and their successors ; but it cannot 
do any acts, or even receive a grant, during the vacancy of the 
headship, except only appointing another head, for it is incom- 
plete without a head. 

It is also incident to every corporation to have a capacity to 
purchase lands for themselves and successors ; and this is true 
at the common law. But they are excepted out of the statute 
of wills : so that no devise of lands to a corporation by will is 
good ; except for charitable uses, by statute 43 Eliz. c. 4 : which 
exception is again greatly narrowed by the statute 9 Geo. II. 
a 36. And their privilege of purchasing from a living grantor 
is much abridged by a variety of statutes, which are generally 
called the statutes of mortmain, which will be more conveniently 
considered in the second book of these Commentaries. 

Corporations may bo visited; for being comjiosed of indi- 
viduals subject to human frailties, they arc liable to deviate 
from the end of their institution. 

Of all ecclesiastical corporations, the ordinary is the visitor, so 
constituted by the canon law. The pope formerly, and now the 
sovereign, as supremo ordinary, is the visitor of the archbishop 
or metropolitan ; the metrojiolitan has the charge and coercion 
of all his suffragan bishops; and the bishops in their several 
dioceses are in ecclesiastical matters the visitors of all deans and 
chapters, of all parsons and vicars, and all other spiritual cor- 
porations. 
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Of all lay corporations, the founder, his heirs, or assigns, are the 
visitors, whether the foundation be civil or eleemosynary. And 
the crown being, in general, the solo founder of all civil corporar 
tions and the endowcr, the perficient founder, of all eleemosynary 
ones, the right of visitation of tlie former results, according to 
the rule laid dpwn, to the sovereign ; and of the latter to the 
patron or endower. The sovereign being thus visitor of all 
civil coriDorations, the law appoints as the place wherein he shall 
exercise this jurisdiction, the High Court of Justice; where, 
and where only, all misbehaviours of this kind of corporations 
are inquired into and redressed, and all their controversies 
decided. 

Of eleemosynary corporations, the founder and his heirs are 
the legal visitors, to see that such property is rightly employed 
as might otherwise have descended to themselves : but, if the 
founder has appointed any other person to be visitor, then he is 
invested with all the founder’s power. If no visitor has been 
appointed by the founder, the right of visitation devolves upon 
the crown. 

Corporations may also be dissolved. Any particular member 
may be disfranchised, or lose his place in the cori)oration, by 
acting contrary to the laws of the society, or the laws of the 
land ; or he may resign it by his own voluntary act. But the 
body politic may also itself be dissolved in several ways ; as, 
1. By act of parliament. 2. By the natural death of all its 
members, in case of an aggregate corporation. 3. By surrender 
of its franchises into the hands of the sovereign, which is a kind 
of suicide ; and, 4, By forfeiture of its charter, through negli- 
gence or abuse of its franchises ; in which case the law holds 
that the body politic has broken the condition upon which it 
was incori)oratcd, and thereupon the incorporation is void ; tho 
regular course to obtain this judgment being an information 
in nature of a quo warranto, to inquire by what warrant the 
members now exercise their corporate power, having forfeited 
it by such and such proceedings. 

II. Municipal Corporations. — Among corporations in general 
might formerly have been classed all those boroughs which are 
now regulated by the Statutes relating to Mmiicipal Corpo- 
rations. The first act of that nature, passed in 1835, applies to 
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one hundred and seventy-eight corporate towns ; the remainder 
— ^including London— sixty-eight in number, were not brought 
within its operation. London, with its many wealthy trading 
companies, each a corporation in itself, was reserved for separate 
legislation ; the others, being inconsiderable either in extent or 
population, continue to be governed by their charters or pre- 
scriptive usages, like corporations existing at the common law. 
Those towns which have obtained charters of incorporation of 
late years are all regulated by these Statutes. 

The principal objects of municipal government have usually 
been the appointment and superintendence of the police, the 
administration of justice, the lighting and paving of the town, 
and, in a few cases, the management of the poor. The statutes 
above referred to have been directed solely to the improvement 
of the means by which these objects were thereafter to be 
attained. It, therefore, rendered the functionaries of the 
municipalities eligible by, and consequently directly respon- 
sible to, the persons whose interests they are appointed to 
protect ; and created a constituency, wliich ought, in ordinary 
cases, to include all those who are interested in the proper 
performance of their public duties by their mimicipal repre- 
sentatives. 

The constituents of the old corporations were known by the 
name of the freemen ; and were usually admitted by the ruling 
body, which was in turn elected by the freemen. The freedom 
was obtainable by birth, or by marriage with the daughter or 
widow of a freeman, or by servitude or apprenticeship ; and the 
rights attached to it were in many cases of considerable value, 
especially when they conferred a title to the enjoyment of funds 
derivable from corporate jiroperty. The rights of the freemen in 
esse were consequently preserved by the statute of 1835 ; which 
at the same time enacted that no freedom should thenceforth lie 
acquired by gift or purchase ; and then proceeded to provide, for 
the corporations it dealt with, a constituency consisting of every 
person of full age, who had occupied premises within the borough 
for three previous years, now reduced to one year, and who, being 
resident within seven miles, was rated to the relief of the poor. 
Lists of persons thus qualified are accordingly made up annually 
by the overseers ; corrected and published by the town-clerk ; 
and revised by the mayor and his assessors in the same manner 
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as the lists of parliamentary electors. The mayor and aldermen, 
with the constituency, constitute the corporation ; and collec- 
tively with the councillors form the toitm-council ; to which is 
intrusted its whole deliberative and administrative functions. 
The council apix)iuts the town-clerk, treasurer, and other 
executive oflBcers ; and a chief and other constables to preserve 
the peace by day and night. The council may undertake the 
superintendence of the lighting of the borough, provided no 
local act exists for the purj)Ose ; and constitutes the rural sanitary 
authority of the borough. 

In the council is vested the power, incident to all corporations, 
of making bye-laws for the good government of the borough, 
and the prevention and suppression of all such nuisances as are 
not punishable in a summary manner. It has also the control 
of the borough fund; which, if insufficient for municipal 
purposes, may be supplemented by a l)orough rate. The 
accounts of the borough rates are audited, printed, and 
published. 

Further, the town-council may, on voting a suitable salary, 
have one or more stipmdiary magistrates appointed by the crown ; 
and on complying with certain preliminaries as to the gaol and 
the salary of the judge, may also obtain a separate court of 
quarter sessions ; for which the crown appoints a recorder, who 
is the sole judge of the court. 

These municipal corporations thus possess some peculiar 
powers, and are subject, on the other hand, to some peculiar 
restrictions not apxilicable to corporations in general ; an obser- 
vation which will apply to another sjiecies of corporations, 
possessing many of the municipal functions usually intrusted 
to the town councils of boroughs ; viz. the incorporated vestries 
and other local boards (in many cases the rural sanitary auiho^ 
rities), which, by special legislation, are invested with exten- 
sive powers for the conservation of the public health ; and are 
for that purpose enabled to provide for the effective drainage of 
the towns or other populous places over which their authority 
extends, the removal of nuisances arising witliin their districts, 
the regulation of new buildings, the construction of streets, the 
supply of water, and many other matters of local importance, 
too numerous to mention. 
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III. Trading corporations. — Corporations consisting of indi- 
viduals associated together for the purposes of trade or business, 
and with a view to profit, are by no means of recent origin. 
Institutions founded on the same principle seem to have existed 
among the Saxons ; and soon after the Conquest, gilds of different 
trades were established in the various sea-ports and other towns 
in the kingdom. These fraternities generally became in time 
chartered corporations ; and in tliis position they seem to have 
continued till about the time of the Reformation, when they 
mostly became merged in the municipal corporations, the 
franchises of which could in many cases be enjoyed by those only 
who were free of one or other of the companies into which the 
community was divided. Soon after the Revolution, the principle 
of association began to be applied to a variety of purposes 
besides those of trade. Numerous projects were started, the 
execution of which could only be compassed by raising capital 
cm ihQ joint-stock principle. Hence arose, in the early part of the 
eighteenth century, the frauds and panics, which are remembered 
in connection with the famous South Sea Company ; and of which 
counterparts have been exhibited more than once in our own 
times. More recently the joint-stock principle has been more 
usefully applied in the development of tlie national wealth ; and 
many useful public undertakings liave been carried into effect by 
companies incorporated by acts of parliament. In these under- 
takings, the assistance of the legislature was necessary to enable 
the company to carry out the project for which it was formed, 
by the compulsory purchase of property necessary for the 
purpose, and to make bye-law's binding on the public, for 
protecting the rights and interests of the corporation. 

It would serve no useful purpose to trace here the history of 
trading corporations down to the present time, or the nmnerous 
modifications to which the law relating to them has been 
subjected. But the extension to all those associations that see 
fit to adopt it— of the principle of limited liahility, or the rcstrio- 
tion of the responsibility of each member to the amount of the 
capital subscrilx)d by him, which had long lx?en conceded to 
companies incorporated by act of parliament calls only for 
mention. These joint-stock companies may be classed under 
four heads ; 
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1. Trading companies incorporated by special acts of 
parliament, in railway, dock, harbour, and canal companies, 
many insurance companies, and a vast number of other bodies 
engaged in profitable employment. 

2. Joint-stock companies established under the statute 1 Viet, 
c. 73, or the preceding act, 6 Geo. IV. c. 91 ; which enables the 
crown in granting charters of incorporation to limit the liability 
of the members. 

3. Banking companies, which are mentioned separately, simply 
because they are regulated by different statutes from ordinary 
joint-stock associations ; and 

4. Eegistered joint-stock companies ; either with unlimited or 
limited Ikihility, as the articles of association may ])rescribe. 

These corporations may be dissolved by being wound up 
either voluntarily or compulsorily. A voluntary winding-up 
may take place whenever the period, if any, fixed for the dura- 
tion of the company expires ; or the event, if any, occurs upon 
which it is to l)e dissolved ; or whenever the company has passed 
a special resolution requiring its winding-up. 

A company may be wound up cominilsorily : by virtue of a 
special resolution to that effect whenever it does not commence 
business within a year of its incorporation, or suspends business 
for a year : — whenever the shareholders are less than seven in 
number : — or whenever the company is unable to pay its debts. 
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CHAPTER I. 

OF PROPERTY IN GENERAL. 

Next as to the jura rerum or those rights which a man may 
acquire in or to such external things as are unconnected with 
his person ; or what the writers on natural law slyle the rights 
of dominion, or property. 

There is nothing which so generally strikes the imagination, 
and engages the affections of mankind, as the right of property. 
And yet few give themselves the trouble to consider its origin 
and foundation. It is enough for a man that his title is derived 
by the grant of the former proprietor, by descent from his 
ancestors, or by the last will of the dying owner ; he does not 
care to reflect that, strictly speaking, there is no foundation in 
nature, why words upon parchment should convey the dominion 
of land ; why the son should exclude his fellows from a spot of 
ground, because his father had done so before him ; or why the 
occupier of a particular field or of a jewel, when on his death- 
bed and no longer able to maintain possession, should tell the 
rest of the world which of them should enjoy it after him. But 
when law is to be considered as a rational science, it cannot be 
useless to examine more deeply the rudiments and grounds of 
these positive constitutions of society. 

In the beginning of the world, the Creator gave to man 
" dominion over all the earth : and over the fish of the sea, and 
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‘'over the fowl of the air, and over every living thing that 
“ moveth upon the earth." The earth, therefore, and all things 
tlierein, are the general property of mankind, from the immediate 
gift of the Creator. And, while it continued bare of inhabitants, 
it is reasonable to suppose that all was in common among them, 
and that each took from the public stock such things as his 
immediate necessities required. But when mankind increased 
in number, craft, and ambition, it became necessary to entertain 
conceptions of more permanent dominion ; and to appropriate 
to individuals not the immediate usg only, but the very suhstmice 
of the thing to be used. (Otherwise tumults must have arisen, 
and the good order of the world been continually disturbed, 
while a variety of i)ersons were striving who should get the first 
occupation of the same thing, or disputing which of them had 
actually gained it. As human life grew more refined, con- 
veniences were devised to render it more commodious and 
agreeable; as habitations for shelter, and raiment for warmth. 
But no man would ])rovide either, so long as he had only an 
usufruct in them, which was to cease the instant he quitted 
possession ; if, as soon as he walked out of his tent, or pulled 
off liis garment, the next stranger who came by had a right to 
inhabit the one, or to wear the other. Hence a property was 
soon established in every man’s house, before any right to the 
soil itself was created. 

The article of food was a more early consideration. Such as 
were not contented with the spontaneous produce of the earth, 
sought for the flesh of beasts, which they obtained by hunting ; 
until the frequent disa])pointments incident thereto, led them 
to gather together such animals as were of a more tame and 
sequacious nature ; and to establish a permanent property in 
their flocks and herds in order to sustain themselves, partly by 
the milk of the dams, and partly by the flesh of the young. 

All this while the sqil and pasture of the earth remained in 
common as before, opel^ to every occupant ; so that when men 
and cattle had consumed every convenience on one spot, it was 
deemed a natural right to occupy such other lands as supplied 
their necessities. This practice is still retained among those 
nations that have never been formed into civil states ; and upon 
this principle alone is founded the right of sending colonies to 
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find out now habitations, when the mother-country is over- 
charged with inhabitants. 

As the world grew more populous, it became more difficult 
to find out new spots to inhabit, without encroaching upon 
former occupants ; and, by constantly occupying the same spot, 
the fruits of the earth were consumed, and its spontaneous 
produce destroyed, without any provision for a fnture supply. 
It therefore became necessary to pursue some regular method 
of providing a constant subsistence ; and this necessity produced 
the art of agriculture. And agriculture, by a regular connec- 
tion and consequence, introduced and established the idea of a 
more permanent property in the soil, than had hitherto been 
received and adopted. It was clear that the earth would not 
produce her fruits in sufficient quantities, without the assistance 
of tillage : but who would till, if another might seize upon and 
enjoy the produce of his labour ? Necessity thus begat property ; 
and in order to insure that property, recourse was had to civil 
society, which brought along with it a long train of inseparable 
concomitants : states, government, laws, and punishments. It 
was then found that a part only of a society was sufficient to 
provide, by their labour, for the subsistence of all ; and leisure 
was given to others to cultivate the mind, to invent useful arts, 
and to lay the foundations of science. 

The only question remaining is, how properly became actually 
vested ; or what it is that gave a man an exclusive right to retain 
in a permanent manner that specific land, which before belonged 
generally to everybody, but particularly to nobody. And, as was 
before observed that occupancy gave the right to the temporary 
use of the soil, so it is agreed upon all hands that occupancy gave 
also the original right to the permanent property in the substance 
of the earth itself ; which excludes every one else but the owner 
from the use of it. 

Property, both in lands and movables, being thus originally 
acquired by the first taker, it remains in him, till he shows an 
intention to abandon it ; for then it becomes, naturally speaking, 
liable to be again appropriated by the next occupant. But such 
a practice, however well founded in theory, could not long 
subsist in fact. It necessarily ceased among the complicated 
interests of established governments; especially when it was 
found, that what became inconvenient or useless to one was 

I 
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highly convenient and useful to another ; who was ready to give 
for it some equivalent, equally desirable to the former proprietor. 
Thus convenience introduced traflSc, and the transfer of property 
by sale, grant, or conveyance ; which may be considered either 
a continuance of the original possession, or as an abandonment 
of the thing by the present owner, and an immediate successive 
occupancy by the new proprietor. 

The most effectual way of abandoning property, is by the 
death of the occupant ; whereupon considering men as absolute 
individuals and unconnected with civil society, the next 
occupant would acquire a right in all that the deceased 
possessed. But as, under civilized governments, such a consti- 
tution would produce endless disturbances, the law of every 
nation either gives the dying person a power of continuing his 
property, by disposing of it by will ; or, in case he neglects to 
do so, steps in, and declares who shall be the representative or 
heir of the deceased. Hence the right of inheritance in the 
relatives of the deceased, which seems to have been allowed 
much earlier than the right of devising by will ; and which 
appears at the first view to have nature on its side. Yet 
nature is often mistaken for what is merely inveterate custom. 
For a man’s children or near relations being usually about him 
on his death-bed, are the earliest witnesses of his decease, and 
became therefore the next occupants of his property, till at 
length, in process of time, this usage ripened into law. So that 
to municipal and not to natural law are owed not only the right 
of inheritance, but the right to bequeath by will. For while 
property continued only for life, as at first, testaments were 
unknown : when it became inheritable, the inheritance was long 
indefeasible, and the heirs could not be excluded by will ; and 
when at length it was found, that this rule made heirs dis- 
obedient, defrauded creditors of their debts, and prevented 
provident fathers from dividing their estates as the exigence 
of their families required, the right of disposing by will was 
introduced. So that the rights of inheritance and succession 
are creatures of the municipal law, and in all respects regulated 
by it. 

Some few things, however, must unavoidably remain in 
common. Such are light, air, and water ; which a man may 
occupy by means of his windows, his gardens, and his mills ; 
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sncli also are animals of a wild and untameable disposition ; 
which any man may seize npon and keep for his own pleasure. 
All these, so long as they remain in his possession, every man 
has a right to enjoy without disturbance; but if once they 
escape from his custody, they return to the common stock, and 
any man has an equal right to seize and enjoy them afterwards. 


CHAPTEE n. 

OF REAL PROPERTY. 

The objects of property are things, as contradistinguished 
from persons; and things are of two kinds; things real and 
things personal. Things real are such as are permanent, fixed, 
and immovable, which cannot be carried out of their place, as 
lands and tenements ; things personal are goods, money, and all 
other movables, which may attend the owner's person wherever 
he thinks proper to go. Things real are usually said to consist 
in lands, tenements, or hereditaments. Land comprehends all 
things of a permanent, substantial nature ; tenement is a word of 
still greater extent, signifying everything that may be holden, 
provided it be of a permanent nature, whether it be of a 
substantial and sensible, or of an unsubstantial ideal kind. 
Thus, liberum tenementum, frank tenement, or freehold, is applio 
able not only to lands but also to offices, rents, and the like : 
and as lands and houses are tenements, so is an advowson a 
tenement; and a franchise, an office, a right of common, a 
peerage, or other property of the like unsubstantial kind, are 
all of them, legally speaking, tenements. But a hereditament is 
by much the most comprehensive expression; for it includes 
not only lands and tenements, but whatsoever may be inherited, 
be it corporeal, or incorporeal, real, personal, or mixed. Thus, 
an heir-loom, which by custom descends to the heir, is neither 
land nor tenement, but a mere movable ; yet, being inheritable, 
is comprised imder the general word hereditament. 

Hereditaments then are of two kinds, corporeal and incor- 
poreal. Corporeal consist of such as .affect the senses ; such as 

I 2 
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may be seen and handled : incorporeal are not the object of 
sensation, can neither be seen nor handled, and exist only in 
contemplation of law. 

I. Corporeal hereditaments may thus be comprehended nnder 
the denomination of land, which legally signifies any ground, or 
earth whatsoever ; arable, meadow, wood, water, marsh, heath. 
Water being mentioned as land, may seem a kind of solecism ; 
but such is the language of the law. A man cannot bring an 
action to recover possession of a pool or piece of water ; but 
must sue for the land that lies at the bottom, and call it land 
covered with water. 

Land has also, legally, an indefinite extent, upwards as well 
as downwards. Cujus est solum, cjus cst usque ad cailum ; there- 
fore no man may erect any building to overhang another’s land ; 
and whatever is in a direct line between the surface and the 
centre of the earth, belongs to the owner of the surface ; as is 
every day’s experience in the mining countries. And therefore 
if a man grants all his lands he grants thereby all his mines, 
his woods, and his waters, as well as his houses, fields and 
meadows. 

II. An incorporeal hereditament is a right issuing out of a 
thing corporate, whether real or personal, or concerning, or 
annexed to, or exercisable within, the same. It is not the thing 
corporate itself; but something collateral thereto, as a rent 
issuing out of land or an office relating thereto. And these 
incorporeal hereditaments are principally advowsons, tithes, 
commons, ways, offices, dignities, franchises, corodies or jHjnsions, 
annuities, and rents. 

1. Advowson is the right of presentation to an ecclesiastical 
benefice. For, when lords of manors first built churches, and 
appointed the tithes of those manors to be paid to the ministers, 
the lord had a power annexed of nominating such minister as he 
pleased to officiate in that church of which he was the founder, 
endower, or, in one word, the patron. 

This instance will illustrate the nature of an incorporeal 
hcrcdil ament. It is not itself the possession of the church, but 
a right to give some other man a title to such possession. The 
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advowson is the object of neither sight nor touch ; and yet 
it perpetually exists in contemplation of law. It cannot be 
delivered by any visible transfer, nor can corporeal possession be 
had of it. If the patron takes corporeal possession of the church, 
the glebe, or the like, he intrudes on another’s property; 
for to these the parson has an exclusive right. The patronage 
(San therefore be only conveyed by oi)eration of law, viz., by 
writing under seal, which is evidence of an invisible mental 
transfer : and being so vested it lies dormant and unnoticed, 
till occasion calls it forth, when it produces a visible corporeal 
fruit, by entitling some clerk, whom the patron nominates, to 
enter, and take possession of the lands and tenements of the 
church. 

2. Tithes arc incorporeal hereditaments; being the tenth 
part of the increase, yearly arising and renewing from the 
profits of lands, the stock thereupon, and the jiersonal industry 
of the inhabitants : the first being usually called predial, as of 
corn, hops, and wood: the second r/iUed, as of wool, milk, pigs, 
(&c., natural products, nurtured in part by the care of man : 
the third personal, as of manual occupations, trades, fisheries, 
and the like. 

It is not necessary to put the title of the clergy to tithes upon 
any divine right. Municipal laws have in many cases provided 
a liberal maintenance for the national clergy ; and so does the 
law of England. At what precise time, however, tithes were 
first introduced here cannot be precisely ascertained. Tliey 
may have been contemporary with Augustin; but the first 
mention of them in any written law is in a dec.ree, made in a 
synod held a.d. 786, wherein their payment is strongly enjoined. 
The next authentic mention of them is about a.d. 900, in the 
Anglo-Saxon laws, where this payment is not only tnjoined but 
a pmalfy added upon non-observance : and this law is seconded 
by the laws of Atbelstan, about the year 930. 

Upon their first introduction, every man might give them to 
what priest he x)leased; but, when the country was divided 
into parishes, the tithes of each were allotted to its own 
minister; first by common consent, or the appointments of 
lords of manors, and afterwards by the written law. The first 
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step towards this result was taken by Innocent III., about 1200, 
who in an epistle to the archbishop of Canterbury, enjoined 
the payment of tithes to the parsons of the respective parishes 
where every man inhabited. This epistle bound not the lay 
subjects of this realm ; but, being reasonable and just, it was 
allowed of, and so became lex terrse ; so that the tithes are due, 
of common right, to the parson of the parish, unless there be a 
special exemption ; which may be either by a real composition, 
or by custom or prescription. 

A real composition was when an agreement was made between 
the owner of the lands, and the parson or vicar, that such lands 
should for the future be discharged from payment of tithes, by 
reason of some land or other real recompense given to the 
parson, in lieu and satisfaction thereof. 

A discharge by custom or prescription, was where time out 
of mind such persons or such lands had been, either partially or 
totally, discliarged from the payment of tithes. And this 
immemorial usage or prescription, was either de imodo decimandi, 
or de non decimando. A modus ''decimandi, commonly called a 
modus, was where there was by custom a particular manner of 
tithing allowed, different from the general law of taking tithes 
in kind; such as a pecuniary compensation, as twopence an 
acre, or a compensation in labour, as, that the parson should 
have only the twelfth cock of hay, and not the tenth, in con- 
sideration of the owner’s making it for liim. A prescription 
de non decimando was a claim to be entirely discharged of tithes, 
and to pay no compensation in lieu of them; whence have 
sprung all the lands which, being in lay hands, are tithe- 
free: for if a man can show his lands to have been im- 
memorially discharged of tithes, this is a good prescription de 
non decimando. 

Tithes, however, will very soon become mere matter of 
history, through the operation of the statutes, which have been 
passed for their commutation into rent-charges. These are 
payable half-yearly, and are recoverable by distress and sale, 
like ordinary rents. 

8. Common, or right of common, appears from its very defini- 
tion to be an incorporeal hereditament : being a profit which a 
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man has in the land of another ; as, to feed his beasts, to catch 
fish, to dig turf, to cut wood, or the like ; and is chiefly of 
four sorts : common of pasture, of piscary, of turbary, and of 
estovers. 

Common of pasture is a right of feeding one’s beasts on another’s 
land : for in those waste grounds, which are called commons, 
the property of the soil is generally in the lord of the manor. 
Common of piscary is a liberty of fishing in another man’s water : 
as common of turbary is a liberty of digging turf upon another’s 
ground. There is also a common for digging for coals, 
minerals, stones, and the like. Common of estovers, or estouviers, 
that is, necessaries, from estoffer, to furnish, is a liberty of taking 
necessary wood, for the use or furniture of a house or farm, 
from off another’s estate. The Saxon word hote, is synonymous 
to the French estovers : and therefore house-bote is a sufficient 
allowance of wood to repair or to burn in the house ; plough- 
bote and cart-bote, to be employed in making and repairing 
instruments of husbandry; and hay-bote, or hedge-bote, for 
repairing of hays, hedges, or fences. 

4. Ways, or the right of going over another man’s ground, 
ore incorporeal hereditaments; by which are meant not the 
public highways, nor common ways, leading from a village 
into the fields ; but private ways, in which a particular man 
may have an interest and a right, though another be owner of 
the soil. 

5. Offices, which are a right to exercise an employment and to 
take the emoluments thereunto belonging, are also incorporeal 
hereditaments; whether public, as those of magistrates; or 
private, as of bailiffs, receivers, and the like ; for a man may 
have an estate in them. A judicial office cannot be granted in 
reversion ; because, though the grantee may Ixi able to perform 
it at the time of the grant ; yet before the office falls, he may 
become unable. Ministerial offices may be so granted ; for those 
may be executed by deputy. But no public office can be sold : 
for the law presumes that he who buys an office will by bribery, 
extortion, or other unlawful means, make his purchase good, to 
the detriment of the public. 

6. Dignities bear a near relation to offices, being incorporeal 
hereditaments, wherein a man may have a property or estate. 



120 


THE FEUDAL SYSTEM. 


7. Franchises or liberties are synonymous; their definition 
being a royal privilege or branch of the prerogative, in the hands 
of a subject; and there are various kinds of them. To be a 
county palatine is a franchise, vested in a number of persons. So 
it is to be incorporated and subsist as a body politic. Other 
franchises are to have a manor or lordship ; to have estrays or 
royal fish ; to have a fair or market ; or to have a forest, warreiii 
or fishery. 

8. Corodies are a right of sustenance, or to receive victual and 
provision for one's maintenance, in lieu of which a sum of money 
is sometimes substituted. 

9. Anmtities, which arc very distinct from rent-charges, with 
which they are frequently confounded ; for a rent-charge issues 
out of lands ; an annuity is a yearly sum chargeable only upon 
the person of the grantor. 

10. Fent is an incorporeal hereditament, and signifies an 
acknowledgment given for the possession of some corporeal in- 
heritance, being defined a profit issuing yearly out of lands and 
tenements corporeal. It must be a profit ; yet it need not be 
money; for capons, corn, and other matters may be rendered 
by way of rent. It must issue out of lands an d tenemen ts corporeal ; 
that is, from some inheritance whereunto the owner of the 
rent may have recourse to distrain, and therefore a rent cannot 
be reserved out of an advowson, an office, or the like. Eent 
is payable upon the land whence it issues, and strictly it is 
demandable before sunset of the day whereon it is reserved, 
though not absolutely duo till midnight. 


CHAPTER III. 

OF THE FEUDAL SYSTEM. 

It is impossible to understand, with accuracy, either the civil 
constitution, or the laws which regulate landed property, with- 
out some acquaintance with feudal law : a system universally 
received throughout Europe upwards of twelve centuries ago. 
It had its origin in the military policy of the northern nations. 
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who poured over Europe upon the decline of the Roman empire, 
and was introduced by them in their respective colonies as the 
most likely means to secure their new acquisitions. To that 
end, large districts were granted by the conquering general to 
his superior officers and by them dealt out in smaller parcels to 
the inferior officers and deserving soldiers. These allotments 
were called /eoda, fiefs or fees ; which last appellation signifies a 
conditional reward ; the condition annexed to them being, that 
the possessor should do service to him by whom they were 
given ; for which purpose he took the jaramentum fidditatis, or 
oath of fealty: and in case of a breach of this oath, by not 
performing the stipulated service, or by deserting the lord in 
battle, the lands reverted to him who granted them. 

Allotments, thus acquired, engaged such as accepted them to 
defend them ; and, as they all sprang from conquest, no part 
could subsist independently of the whole, wherefore all givers 
as well as all receivers were mutually bound to defend each 
other’s possessions. But as that could not be done in a tumul- 
tuous, irregular way, subordination was necessary, and every 
feudatory was therefore bound, when called upon by his 
immediate lord, to defend him. Such lord was subordinate to 
his immediate superior ; and so upwards to the prince himself : 
all being reciprocally bound in their respective gradation to 
protect the possession they had given. An army of feudatories 
was thus always ready, not only in defence each of his own pro- 
perty, but in defence of the whole of the newly-acquired country. 

Scarce had these conquerors established themselves in their 
new dominions, when the wisdom of their constitutions, as well 
as their personal valour, alarmed all the princes of those countries 
which had formerly been Roman provinces ; most of which, if not 
all, thought it necessary to adopt a similar policy. For whereas, 
before, the possession of their subjects were allodial, that is, 
wholly independent, and held of no superior at all, now they 
parcelled out their territories, or persuaded their subjects to 
surrender up and retake their own property, under the feudal 
obligations of military fealty. And thus, in a very few years 
the feudal system extended itself over the western world ; drew 
after it necessarily an alteration of laws and customs; and 
drove out the Roman laws which had hitherto universally 
obtained, but now became for many centuries forgotten. 
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This feudal polity was not, however, received in England till 
the reign of William the Norman ; and even then it seems to 
have been introduced, not by the arbitrary will of the king, but 
gradually by the Norman barons, and at first in such forfeited 
lands only as they received from the crown. Their regard for 
the law under which they had lived, together with the king's 
recommendation of this policy to the English, as the best way 
to put themselves on a military footing, probably induced its 
establishment here. But, be this as it may, in consequence of 
this change it became a fundamental maxim, though in reality a 
fiction of law, that all lands were originally granted out by 
the sovereign, and therefoi'e holden mediately or immediately of 
the crown. The supposed grantor was called the lord, and 
the grantee the feudatory or vassal, another name only for the 
tenant or holder of the lands. The grant itself was perfected 
by investiture, or open delivery of possession in the presence of 
the other vassals ; who, in case of a disputed title, afterwards 
decided the difference, not only according to external proofs, 
but also by the internal testimony of their own private 
knowledge. 

Besides an oath of fealty, which was the parent of the oath of 
allegiance, the tenant upon investiture usually did homage to his 
lord; openly and humbly kneeling, being ungirt, uncovered, 
and holding up his hands both together between those of the 
lord, who sat before him; and there professing, that “he did 
“become his man, from that day forth, of life and limb, and 
“ earthly honour : and then he received a kiss from his lord. 
Which ceremony was denominated homagium, or manhood, by 
the feudists, from the stated form of words, devenio vester homo. 

The next consideration was the service, which, in pure and 
original feuds, was only twofold : to follow, or do suit to the 
lord in his courts in time of peace : and in his warlike retinue 
when necessity called him to the field. The lord was, in early 
times, the legislator and judge over all his feudatories ; and, 
therefore, the vassals were bound to attend their courts-baron, 
in order, as well to answer such complaints as might be alleged 
against themselves, as to form a jury or homage for the trial of 
their fellow tenants. In like manner the barons themselves 
were bound to attend the king upon summons, to hear causes 
in the king’s presence, and under the direction of his grand 
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justiciary. The military branch of seryice consisted in attend- 
ing the lords to the wars, if called upon, with such a retinue, 
and for such a number of days, as were originally stipu- 
lated. 

At first, feuds, as they were gratuitous, so also they were 
precarious, and held at the will of the lord, who was the sole 
judge whether his vassal performed his services faithfully. 
Then they became certain for one or more ymrs, and finally 
began to be granted for the life of the feudatory. For a long 
time, however, they were not hereditary, though frequently 
granted to the children of the former possessor ; till in process 
of time it became unusual to reject the heir, if he were capable 
to perform the services ; and, therefore, infants, women, and 
monks, who were incapable of bearing arms, were also incapable 
of succeeding to a feud. But the heir, when admitted, used to 
pay a fine or acknowledgment to the lord, in horses, arms, and 
the like, for such renewal of the feud, which was called a relief 
because it raised up, and re-established the inheritance ; and 
when, afterwards, feuds became hereditary, these reliefs con- 
tinued on the death of the tenant, though the original reason of 
them had ceased. 

•Other qualities of feuds were, that the feudatory could not 
alien or dispose of his feud ; neither could he exchange, nor yet 
mortgage, nor even devise it by will, witliout the consent of the 
lord. For the reason of conferring it, l)eing the xiersonal abilities 
of the feudatory, it was not fit he should transfer this gift to 
another who might prove less able ; and as the feudal obligation 
was reciprocal, the lord could not, on the other hand, transfer 
his seignory without consent of his vassal. 

These qualities of feuds being all of a military nature, the 
feudatories soon found it necessary to commit the cultivation of 
their lands to inferior tenants ; obliging them to such returns 
in corn, cattle, or money, as might enable tlie chief feudatories 
to attend their military duties ; which returns were the origin 
of rents. The feudal polity was thus greatly extended ; these 
inferior feudatories being bound to do suit of court, and to pay 
the stipulated rent-service. But this demolished the ancient 
simplicity of feuds ; and subjected them, in time, to great in- 
novations. Feuds were bought and sold, and tenures began 
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to be (Med feoda propria et impropria ; the former comprehend- 
ing snch only as have been mentioned ; and the latter all such 
as did not fall within the other description. 

The criteria which determined, therefore, the nature of the 
ancient English tenures, were the services due to the lords, which 
were either free or hose services; and either certain or uncertain. 
Free services were such as were not unbecoming the character of 
a freeman ; as, to serve in the wars, to pay a sum of money, and 
the like. Base services were such as were fit only for persons 
of a servile rank ; as to plough the lord^s land, or to make his 
hedges. The certain services were such as were stinted in 
quantity ; as, to pay a stated rent, or to plough a field for three 
days. The uncertain depend upon contingencies; as, to do 
military service in person, or pay an assessment in lieu thereof, 
or to wind a horn when the Scots invaded the realm, which are 
free services; or to do whatever the lord should command, 
which is a base or villein service. 

From combinations of these have risen the four kinds of lay 
tenure which subsisted till the middle of the seventeenth 
century, and three of which subsist to this day. 

1. The first, most universal, and most honourable species of 
tenure, was that by knight-service, which differed little from a 
proper feud. To make this, a determinate quantity of land was 
necessary, which was called a knight’s fee, the value of which, 
in the reigns of Edward I. and Edward II., was 20^ per annum, 
and the tenant was bound to attend his lord to the wars for forty 
days in every year, if called upon. 

But this tenure drew after it aids, relief, primer seisin, ward- 
ship, marriage, fines for alienation, and escheat. 

Aids, or benevolences granted by the tenant to his lord, in 
times of difficulty, grew in time to be considered rights, and 
were principally three; first, to ransom the lord if taken 
prisoner ; secondly, to make the lord’s eldest son a knight ; and 
thirdly, to marry the lord’s eldest daughter, by giving her a 
suitable portion ; for daughter’s x>ortions were in those days 
extremely slender, and the lords, by their tenure, could not 
charge their lands with any incumbrance. 
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Relie/y relevium, or the composition for taking np the estate, 
which had fallen in by the death of the last tenant ; and which, 
by an ordinance in 27 Hen. II., called the assize of arms, was 
fixed at 100s. for every knight’s fee. 

Primer seisin, only incident to the king’s tenants in capite, 
was a right which the king had, when any of his tenants died 
seised of a knight’s fee, to receive a year’s profit of the lands. 
This gave a handle to the pope, to claim from every clergyman 
the first year’s profits of his benefice, by way of firstfruits. 

Relief and primer seisin, were only due if the heir was of full 
age. If he was under age the lord had the wardship, and was 
called guardian in chivalry ; which gave him the custody of the 
body and lands of the heir, without any account of the profits, 
till twenty-one in males and sixteen in females. For the law 
supposed the heir-male unable to perform knight-service till 
twenty-one ; but the female was supposed capable at fourteen to 
marry, and then her husband might perform the service. 

When the heir came of age, he was, provided he held a knight’s 
fee, compellable to take upon him knighthood, or else pay a 
fine to the king. This prerogative was exerted as an expedient 
for raising money by Charles I. ; and was abolished by statute 
16 Car. 1. c. 20. 

But, before they came of age, the guardian had authority over 
his wards, in respect of their marriage, having the power of 
tendering him or her a suitable match, without disparagement, 
which if the infants refused, they forfeited the value of the 
marriage, valorem maritagii, to their guardian; and if the 
infants married without the guardian’s consent, they forfeited 
double the value, d^iplicem valorem maritagii. This was one of 
the greatest hardships of the ancient tenures ; and one cannot 
read without astonishment that such should have continued to 
be the law till the year 1660. 

Another attendant of tenure by knight-service was the fines 
on alienation. A feudatory could not originally substitute a new 
tenant, without the consent of the lord : and, the lord could not 
alienate his seignory without the consent of his tenant, which 
was called attornment. The restraint on the lord soon wore 
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away ; that on the tenant continued longer. For, when every 
thing came in time to be bought and sold, the lords would not 
grant a licence to alien, without a fine being paid ; for if it was 
reasonable for the heir to pay a relief, it was more reasonable 
that a stranger should make an acknowledgment on his admis- 
sion to a newly-purchased feud. 

Escheat took place if the tenant died without heirs of his blood, 
or if his blood was corrupted by attainder of treason or felony. 
The land thereupon escheated or fell back to the lord, the tenure 
being determined by breach of the original condition. In the 
one case, there were no heirs of the blood of the first feudatory ; 
in the other, the tenant forfeited the feud, which he held under 
the implied condition that he should not be a- traitor or a felon. 

These were the principal consequences of knight-service : of 
which nature was grand serjea^ity, magnum servitinm, whereby 
the tenant was bound, instead of serving the king generally in 
by wars, to do some special service to him in person ; as to 
carry his banner, his sw ord, or the like ; or to be his butler, 
champion, or other ofiicer at his coronation. Tenure by carnage, 
which was to wind a horn when the Scots entered the land, was 
a species of grand serjeanty. 

The personal attendance in knight-service growing incon- 
venient, the tenants found means of compounding for it ; first 
by sending others in their stead, and in time by making a pecu- 
niary satisfaction in lieu thereof ; which at last came to be levied 
by assessments, at so much for every knight's fee ; and was 
called scutagium, or escuage. This was first taken in the reign 
of Henry 11., for his expedition to Toulouse ; but soon came to be 
universal ; our kings, when they went to war, levying scutages 
to defray their expenses, and to hire troops. Which prerogative 
being greatly abused, it became matter of national clamour ; so 
that King John was obliged to consent, by Magna Charta, that 
no scutage should be imposed without consent of parliament. 
These scutages became ultimately the groundwork of all suc- 
ceeding subsidies, and of the land-tax of later times. 

Knight-service thus degenerating into assessment, all the 
advantages of the feudal constitution were destroyed, and 
nothing but the hardships remained. Instead of forming a 
national militia composed of barons, knights, and gentlemen, 



MILITARY TENURES. 


127 


the system was nothing else but a means of raising money to 
pay mercenaries. The families of all the nobility and gentry 
groaned under the burdens which were laid upon them by the 
Norman lawyers. For, besides scutages, they might be called 
upon for aids, whenever the eldest son of the lord was to be 
knighted or his eldest daughter married. The heir was plun- 
dered of the first emoluments of his inheritance, by way of relief 
and primer seisin ; and if a minor, he found, after he was out of 
wardship, his woods decayed, houses fallen down, lands barren ; 
and yet to reduce him still further, he had to pay half-a-year’s 
profits as a fine for suing out his ouster le main, or livery ; that 
is, the delivery of his lands from his guardian’s hands ; and also 
the price or value of his marriage, if he refused such wife as his 
guardian had bartered for, and imposed upon him ; or twice 
that value if he married another woman. Add to this, the 
honour of knighthood, to make his poverty more completely 
splendid. And when by these deductions his fortune was so 
shattered, that perhaps he was obliged to sell his patrimony, he 
had not even tliat poor privilege allowed him, without paying 
an exorbitant fine for a licence of alienation, 

A slavery so complicated, and so extensive, called aloud for 
a remedy in a nation that boasted of its freedom. James L 
consented to abolish all the feudal grievances, receiving as com- 
pensation for the loss which the crown and other lords would 
sustain, an annual fee-farm rent, to be inseparably annexed to 
the crown, and assured to the inferior lords, out of every knight’s 
fee. An expedient much more just than the hereditary excise, 
which was afterwards made the principal equivalent. For at 
length the military tenures were, by 12 Car. II. c. 24, destroyed 
at one blow; the Court of Wards and Liveries, which ascertained 
by inquisitio post mortem the value and tenure of estates and 
age of the' wards, so as to fix the relief and primer seisins, was 
abolished; values and forfeitures of marriages and fines for 
alienations were taken away, and all tenures, with some excep- 
tions, turned into free and common socage ; not at the expense 
of the crown and inferior lords, but, as it has since turned out, 
at the expense of the people at large. 
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CHAPTEK IV. 

OF THE MODBIIN ENGLISH TENURES. 

Although the oppressive part of the feudal constitution was 
done away by 12 Car. II. c. 24, socage and frankalmoign, grand 
serjeanty, and the tenure by copy of court-roll, were reserved. 
All tenures except frankalmoign, grand serjeanty, and copyhold 
were reduced to free and common socage. 

Socage, in its general signification, denotes a tenure by any 
determinate service ; being put in opposition to knight-service, 
where the render was precarious; and is generally considered 
to be a relic of Saxon liberty ; retained by such persons as had 
neither forfeited their estates to the crown, nor been obliged to 
exchange their tenure for the more honourable, but more bur- 
densome tenure of knight-service. As its distinguishing mark 
is the having its services ascertained, it includes all other 
methods of holding land by invariable rents or duties : and, in 
particular, 'petit serjeanty, tenure in hurgage, and gavelkind. 

Grand serjeanty is not abolished, but only its appendages. 
Petit serjeanty resembles it; for as the former is a personal 
service, so the other is a rent or render, both tending to some 
purpose relative to the person of the sovereign. Thus, the 
Dukes of Marlborough and Wellington hold the estates granted 
to their ancestors for their public services, by the tenure of 
petit serjeanty, and the annual render of a small flag. 

Tenure in hurgage is where the king or other person is lord 
of an ancient borough, in which the tenements are held by a 
rent certain, and is indeed only a kind of town socage; as 
common socage, by which other lands are holden, is usually of 
a rural nature. 

Tenure in gavelkind is met with in Kent, and its properties 
are various. The principal is that the estate does not escheat 
in case of attainder ; the maxim being, “ the father to the bough, 
the son to the plough.” Gavelkind lands also descend, not to 
the eldest, youngest, or any one son only, but to all the sons 
together. 
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This socage teinire will also be seen to partake of a feudal 
nature, if its incidents be compared with those of knight-service. 

1. Both were held of superior lords. 2. Both were subject to 
the feudal return, or service of some sort arising from the 
original grant to the tenant. 3. Both were subject to the oath 
of fealty, 4. Socage was subject to aids for knighting the son 
and marrying the eldest daughter. 5. Belief was due upon 
socage, as upon tenure in chivalry: socage relief being one 
year's rent, be the same either great or small ; and due even 
though the heir was under age, because the lord had no ward- 
ship over him. 6. Primer seisin was incident to the king's 
socage tenants, but was abolished by the statute of Charles II. 
7. Wardship is also incident to socage ; but differently from that 
incident to knight-service. For if the inheritance descends 
to an infant under fourteen, the wardship of him does not, nor 
ever did, belong to the lord of the fee ; but his nearest relation 
shall bo his gmirdiau in socage, and have the custody of his land 
and body till he arrives at the age of fourteen, at which age 
this wardship ceases; and the heir may call his guardian to 
account; for at this age the law supposes him capable of 
choosing a guardian for himself. It was in this particular of 
wardship, as also in that of marriage, that socage had so much 
the advantage of military tenure. But there was this dis- 
advantage : that heirs, being left to choose their ovm guardians, 
might make an improvident choice. And, therefore, when nearly 
all our other tenures were turned into socage, the 12 Car. II. 
c. 24, enacted, that it should be in the power of any father 
by will to appoint a guardian, till his child should attain the 
age of twenty-one. And if no such appointment be made, the 
High Court of Justice will name a guardian, to prevent an 
infant heir from exposing himself to ruin. 8. The valor 
maritagii was not in socage any advantage to the guardian, 
but rather the reverse. For if he married his ward under 
fourteen, he was bound to account to him for the value of the 
marriage, even though he took nothing for it, unless he married 
him to advantage. 9. Fines for alienation were due for lands 
holden of the king in capite by socage, as well as knight-service. 
10. Escheats are equally incident to socage, as to knight-service. 

This much for the two species of tenure, under which almost 

K 
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all the lands of the kingdom were holden till the Eestoration ; 
when knight-service was abolished and one universal tenure of 
free and common socage introduced. 

The other great division of tenure is villein socage, or 
villenage, which is either 2mre or prwileged ; whence have arisen 
two other modern tenures. 

From pure villenage has sprung copyhold ; or tenure by copy 
of court-roll at the will of the lord : in order to obtain a clear 
idea of which, it is necessary to take a short view of the origin 
of manors, which arc in substance as ancient as the Saxon 
constitution. 

A manor, maneriumy a manendoy because the usual residence 
of the owner, seems to have been a district of ground, held by 
great personages, who kept in their own hands so much land as 
was necessary for the use of their families, hence called terrm 
dominicaleSy or demesne lands; the other, or tericmenialy lands 
being distributed among their tenants. The latter was cither 
hook^andy held by deed for certain rents and free services, from 
which have arisen the freehold tenants who hold of particular 
manors; or folkdandy which was held by no assurance in 
writing, but distributed among the common folk at the pleasure 
of the lord, and resumed at his discretion. The residue of the 
manor was the lord’s waste, and served for common of pasture 
to the lord and his tenants. 

In early times the great barons granted out smaller manors to 
be holden of themselves : and these still are held under a lord 
whose seignory is frequently termed an honour. In imitation 
whereof these inferior lords carved out to others still more 
minute estates, to be held of themselves, and were so proceeding 
downwards in infinitumy till the superior lords observed that by 
this subinfeudation they lost all their feudal profits. This 
occasioned, first, a provision in Magna Chartay that no man 
should either give or sell his land, without reserving suflScient 
to answer the demands of his lord ; and, afterwards, the statute 
Quia EmptoreSy 18 Edw. I. c. 1, which directs, that, upon all sales 
of land, the feoffee shall hold the same, not of his immediate 
feoffor, but of the chief lord of the fee, of whom such feoffor 
himself held it. All manors existing at this day must therefore 
have existed as early as Edward 1. 
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With regard to the folk-land, this was a tenure neither feudal, 
Norman, nor Saxon ; but compounded of all : and, on a.ccount of 
the heriots that attend it, may have something Danish in its 
composition. Under the Saxon government there were people 
in downright servitude, belonging to the lord, like the rest 
of the cattle or stock upon the manor. These seem to have 
been those who held what was called the folk-land, from which 
they were removable at the lord’s pleasure. The Normans, who 
were strangers to any other than a feudal state, may have given 
some sparks of enfranchisement to such of these persons as fell 
to their share, by admitting them to the oath of fealty ; which 
raised the tenant to a state superior to downright slavery. This 
they called villenage, and the tenants villeins, probably a villa, 
because they lived chiefly in villages, which they could not 
leave without the lord’s permission. If they ran away, or were 
purloined from him, they might be recovered by action, Like beasts 
or other chattels. They held small portions of land for sustain- 
ing themselves and families ; but it was at the will of the lord, 
who might dispossess them when he pleased. But they might 
be enfranchised by manumission, which was either express or 
implied : express, as where a man granted to the villein a deed 
of manumission : implied, as where a man bound himself in a 
bond to his villein, or gave him an estate, or brought an action 
against him, for this was dealing with his villein on the footing of a 
free-man. So that villeins, in time, gained considerable ground 
on their lords ; and in particular strengthened the tenure of 
their estates to that degree, that they came to have in them an 
interest fully as good, in some cases better than their lords. For 
many lords having permitted the villeins and their children to 
enjoy their possessions without interruption, the common law 
of which custom is the life, gave them a title to prescribe against 
their lords ; and, on performance of the same services, to hold 
their lands in spite of any determination of the lord s will. For 
though in general, they are still said to hold their estates at the 
wUl of the lord, yet it is such a will as is agreeable to the custom 
of the manor ; which customs are evidenced by the rolls of the 
courts-baron in which they are entered, or kept on foot by the 
immemorial usage of the several manors in which the lands lie 
And, as such tenants had nothing to show for their estate 
but these customs, and admissions in pursuance of them. 



182 


ENGLISH TENURES. 


entered on those rolls, or the copies of such entries witnessed by 
the steward, they are called tenants hy copy of court-roll, and their 
tenure itself a copyhold, the villein services due to the lord 
having been long commuted for a small pecuniary quit-rent. 

The appendages of copyhold tenure, are fealty, services, as 
well in rents as otherwise, reliefs, and escheats. But, besides 
these, copyholds have also heriots, wardship, and fines. Heriots 
are a render of the best beast or other chattel, as the custom 
may be, to the lord on the death of the tenant. Wardship, in 
copyholds partakes both of that in chivalry and that in socage, 
for the lord is the legal guardian, but he may assign some 
relation of the infant to act in his stead ; and he, like guardian 
in socage, is accountable for the profits. Of fines, some are in 
the nature of primer seisins, due on the death of each tenant, 
others are mere fines for alienation of the lands ; in some manors 
only one of these sorts can be demanded, in some both, and in 
others neither ; all depends upon the custom. 

The tenure mentioned in old writers as privileged villenage, 
is such as has been held of the king since the Conquest ; being 
no other than an exalted copyhold, viz., the tenure in ancient 
demesne. It applies to those lands or manors, which were 
in the hands of the crown in the time of William the Conqueror ; 
and the tenants therein have some peculiar privileges now of 
little if of any value, and which it is unnecessary to detail. 
Thus all lay tenures are now in effect reduced to two : free tenure 
in socage, and hase tenure by copy of court-roll. 

These are designated lay tenures, because there is one reserved 
by the statute of Charles II., which is of a spiritual nature, 
tenure in frankalmoign, in libera eleemosyna, or free alms; 
whereby a religious corporation holds lands of the donor to 
them and their successors for ever. This is the tenure by 
which almost all the ancient monasteries and religious houses 
held their lands ; and by which the parochial clergy, and very 
many ecclesiastical and eleemosynary foundations, hold them at 
this day. It was an old Saxon tenure ; and continued under 
the Norman revolution, through the great respect that was 
shown to religion and religious men in ancient times. If the 
service be neglected, the law gives no remedy by distress or 
otherwise to the lord of whom the lands are holden; but 
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merely a complaint to the ordinary or visitor to correct it. It 
is only mentioned because frankalmoign subsists in many 
instances at this day. 


^ CHAPTEB V. ^ 

FBEEHOLD ESTATES. 

Next as to the nature and properties of estates, which may be 
considered ; firstly, with regard to the quantity of interest ; 
secondly, with regard to the time at which the quantity of 
interest is to be enjoyed; and thirdly, with regard to the 
number and connections of the tenants. 

The qunnlity of interest which the tenant has may be measured 
by its duration and extent. Thus, either his right of possession 
is to subsist for an uncertain period, during his own life, or the 
life of another man; to determine at his own decease, or to 
remain to his descendants after him; or it is circumscribed 
within a certain numlier of years, months, or days ; or, lastly, it 
is infinite and unlimited, being vested in him and his represen- 
tatives for ever. Hence the primary division of estates into 
such as are freehold, and such as are less than freehold. 

An estate of freehold, liberum tenementum, is defined "the 
** possession of the soil by a freeman.” Such estate, therefore, and 
no other, as requires actual possession of the land, is, legally 
speaking, freehold : which actual possession could, at common 
law, only be given by livery of seisin, which is the same as the 
feudal investiture. As, therefore, estates of inheritance and 
estates for life could not by the common law be conveyed with- 
out livery of seisin, these are properly estates of freehold ; and, 
as no other estates were conveyed with the same solemnity, 
therefore no others are proi)erly freehold estates. 

Estates of freehold, thus understood, are either estates of 
inheritance, or estates not of inheritance. The former are again 
divided into, I. Inheritances absolute or fee-simple ; and, n. In- 
heritances limited, one species of which is called fee-tail. 

I. Tenant in fee-simple is he that hath lands, tenements, or 
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hereditaments, to hold to him and his heirs for ever : without 
mentioning what heirs, but referring that to his own pleasure 
or to the disposition of the law. This is property in its highest 
degree ; and the owner thereof is said to be seised in dominico 
s«o, in his demesne, rrs of fee. It is his demesne, or property, 
since it belongs to him and his heirs for ever : yet this dominicum 
is strictly not absolute, but feudal : it is his demesne, as of fee ; 
that is, it is not purely and simply his own, since it is held of a 
superior lord, in whom the ultimate property resides. 

The word heirs is necessary in order to make a fee or in- 
heritance. For, if land he given to a man for ever, or to him and 
his assigns for ever, this vests in him but an estate for life ; a 
rule subject, however, to two exceptions. For it does not extend 
to gifts by will, or to grants in favour of corporations, or to the 
sovereign, who is a corporation. 

II. Limited fees are of two sorts : — 1. Qualified, or hase fees ; 
and 2. Fees ccmditional, hence fees-^a/?. 

1. A base, or qualified, fee is such a one as has a qualification 
subjoined thereto, and which must l)e determined whenever that 
qualification is at an end. As a grant to A and his heirs, tenants 
of the manor of Bale; here, whenever the heirs of A cease to be 
tenants of that manor, the grant is defeated. This estate is a 
fee, because by possibility it may endure for ever ; yet, as that 
duration depends upon the concurrence of a collateral circum- 
stance, it is therefore a qualified or base fee. 

2. A conditional fee, at the common law, was a fee restrained 
to some particular heirs, exclusive of others: as to the heirs of a 
man's hody, by which only his lineal descendants were admitted 
in exclusion of collateral heirs ; or to the heirs male of Ids body, 
in exclusion both of collaterals, and females. It was called a 
conditional fee, because of the condition implied in the donation 
that, if the donee died without such particular heirs, the land 
should revert to the donor. 

Now, when a condition is performed, it is thenceforth gone ; 
and the thing to which it was annexed becomes unconditional. 
So that as soon as the grantee had any issue bom, his estate 
became absolute, by the performance of the condition at least 
for these three purposes : 1. To enable him to alien the land. 
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and thereby to bar not only his own issue, but also the donor* of 
his interest in the reversion. 2. To subject him to forfeit it for 
treason; which he could not do, till issue bom, longer than 
for his own life ; lest thereby the inheritance of the issue, and 
reversion of the donor, might have been defeated, 3. To em- 
power him to charge the land with rents, commons, and certain 
other incumbrances so as to bind his issue. If the tenant did 
not alien the land, the course of descent was not altered ; for if 
the issue afterwards died, and then the original grantee died, 
the land, by the donation, could descend to none but the heirs 
ofhis hody, and therefore, in default of them, reverted to the 
donor. For which reason the donees of these conditional fee- 
simples took care to alien as soon as they had jierformed the 
condition by having issue; and afterwards repurchased the 
lands, which gave them a fee-simple absolute, that would 
descend according to the course of law. 

The inconveniences which attended these fettered inheritances 
induced the judges to give way to this subtle finesse of con- 
struction, in order to shorten the duration of these conditional 
estates. But, on the other hand, the nobility, who wished to 
perpetuate their possessions in their own families, to put a stop 
to this iiractice, procured the statute of West. II., called the 
statute de donh conditional ihus, to be made; w’hich enacted that 
from thenceforth the will of the donor should be observed ; and 
that the tenements so given, to a man and the heirs of his body, 
should at all events go to the issue, if there were any ; or, if 
none, should revert to the donor. 

Upon the construction of this act, the judges determined that 
the donee had no longer a conditional fee-simple, which became 
absolute and at his own disposal, the instant any issue was born ; 
but they divided the estate into two parts, leaving in the donee 
a new kind of particular estate, which they denominated a /<e- 
tail [^Feodiua talliatum, from the barbarous verb talliare, to cut, 
i.e., a foe from which the heirs general were cut off] ; and vesting 
in the donor the ultimate fee-simple of the land, expectant on 
the failure of issue; which expectant estate is what is now 
called a reversion. 

And as the word heirs ” is necessary to create a fee, so in 
further limitation of the strictness of the feudal donation, the 
word body, or some other words of procreation, are necessary to 
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make it a fee-tail, and ascertain to what heirs in particular the 
fee is limited. If therefore either the words of inheritance or 
words of procreation be omitted, albeit the others are inserted 
in the grant, this will not make an estate-tail. As, if the grant 
l>e to a man and the issue of his body, to a man and his children ; 
these are only estates for life, there being no words of inherit- 
ance. So a gift to a man, and his heirs male oi female ^ is an 
estate in fee-simple, and not in fee-tail ; for there are no words 
to ascertain the body out of which they shall issue. In 
wills greater indulgence is allowed, and an estate-tail may be 
created by a devise to a man and his seed, or by other modes of 
expression. 

Thus much for estates-tail : the establishment of which family 
law occasioned infinite difficulties and disputes. Children grew 
disobedient when they knew they could not be set aside : farmers 
were ousted of leases made by tcnants-in-tail; for, if such leases 
had been valid, under colour of long leases the issue might have 
been virtually disinherited : creditors were defrauded of their 
debts ; for, if a tenant-in-tail could have charged his estate with 
their payment, he might also have defeated his issue by mort- 
gaging it for as much as it was worth. But as the nobility were 
fond of the statute, because it preserved their estates from for- 
feiture, there was little hoi)e of procuring a repeal by the legis- 
lature ; and therefore, by the connivance of an acute and politic 
prince, a method was devised to evade it. 

Two centuries intervened between the statute De Donis, and 
the application of common recoveries to this intent in 12 Edward 
IV. The courts had, temp. Edward III., hinted their opinion 
that a bar might be effected upon these principles, yet it never 
was carried into execution, till Edward IV., observing how little 
effect attainders for treason had on entailed estates, countenanced 
this proceeding, and suffered Taltarurrds case to be brought 
before the court : wherein it was determined, that a common 
recovery suffered by tenant-in-tail should be an effectual destruc- 
tion thereof, in consequence of which this fictitious proceeding 
introduced to elude the statute De Donis, became the most 
common assurance of lands, and was looked upon as the legal 
mode of conveyance, by which the tenant-in-tail might dispose 
of estate. 
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This expedient having greatly abridged estates-tail with 
regard to their duration^ others were invented to strip them of 
other privileges. The next that was attacked was their freedom 
from forfeiture for treason. For, notwithstanding the large 
advances made by recoveries, in the compass of about three- 
score years, towards unfettering these inheritances, and thereby 
subjecting the lands to forfeiture, the rapacious prince then 
reigning, finding them frequently resettled in a similar manner 
to suit the convenience of families, had address enough to 
procure a statute, whereby all estates of inheritance, under 
which general words estates-tail were covertly included, were 
declared to bo forfeited upon a conviction of high treason. 

The next attack which they suffered was by the statute 32 
Hen. VIII. c. 36, which declared a fine duly levied by tenant-in- 
tail to be a complete bar to him and heirs, and all other persons 
claiming under such entail. This was agreeable to the intention 
of Henry VII., whose policy it was to lay the road as open as 
possible to the alienation of landed property, in order to weaken 
the overgrown power of his nobles. But as they, from the 
opposite regions, were not easily brought to consent to such a 
provision, it was therefore couched, in his act, under covert and 
obscure expressions. And the judges, though willing to construe 
that statute as favourably as possible for defeating entailed 
estates, yet hesitated at giving fines so extensive a power by 
mere implication, when the statute De Donis had expressly 
declared, that they should not bo a bar to estates-tail. But the 
statute of Henry VIII., when the doctrine of alienation was 
better received, avowed and established that intention. 

Finally, estates-tail were rendered liable to be charged for 
payment of debts due to the king by record or special contract ; 
as since they have been subjected to be sold for the debts con- 
tracted by a bankrupt ; and are now chargeable by a judgment 
in favour of creditors, to the exclusion of the issue and re- 
mainder-men to the same extent as the debtor himself might 
have charged them. 

So much for freehold estates of inheritance. Estates of free- 
hold not of inlieritance, are /or life only ; and are either convene 
tional, that is, created by the act of the parties ; or legal ^ that 
is, created by operation of lav. 
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I. Estates for life are where a grant is made to a man, to 
hold for his own life, or for that of another person, or for more 
lives than one : in which cases he is styled tenant for life ; 
only when he holds by the life of another, he is called tenant 
pur aider vie ; and the incidents at common law to such an 
estate are the following : — 

1. Every tenant for life, unless restrained by agreement, may 
take rcasonahle estovers or hotes. He has a right to the full enjoy- 
ment of the land, and all its i)rofits, during his estate therein ; 
but is not permitted to cut dovm timber or do other waste. 

2. Tenant for life, or his representatives, is not to be prejudiced 
by any sudden determination of his estate, because such a deter- 
mination is contingent and uncertain. Therefore, if a tenant 
for his own life sows the lands, and dies before harvest, his 
executors shall have the emblements, or i)rofits of the crop : for 
the estate was determined by the act of God, and it is a maxim 
in the law, that adus Dei neinini facit injuriam. The rule is the 
same if a life-estate be determined by the act of law. But if an 
estate for life be determined by the tenant's own act, as by 
forfeiture for waste committed, the tenant, having determined 
the estate by his own act, shall not bo entitled to take the 
emblements. 

3. A third incident to estates for life relates to the under- 
tenant. For he has the same, nay greater indulgence than the 
original tenant for life. The same ; for the law of estovers and 
emblements is also law with regard to him: and greater: for in 
those cases where tenant for life shall not have the emblements, 
because the estate determines by his own act, the exception 
shall not reach his lessee, who is a third person. Instead of 
emblements, the under-tenant, on the determination of a tenancy 
under a landlord entitled as tenant for life or for an uncerta,m 
interest, now holds until the expiration of the current year, 
paying the succeeding landlord a fair proportion of the rent. 

4. Tenant for life may now, under the Settled Estates Act, 
1882, upon giving notice to the trustees of the settlement or 
will under which he holds, or if there are no such trustees, then 
to trustees to be appointed by the High Court of Justice on his 
application, sell the whole or any part of the estate ; the purchase- 
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money being applied by the trustees either to discharge encum- 
brances upon it, or invested by them in certain specified 
securities, wliich they then hold upon trusts similar to those to 
which the land itself was subject. Tenant for life has thus in 
effect the same power, though it is surrounded with necessary 
precautions, of disposing of land as a tenant in fee -simple. 

II. The next estate for life is legal ; that of a tenant-m-^atZ 
after possibility of issue extinct ; which happens where one is 
tenant in special tail, and the person, from whose body the issue 
was to spring, dies without issue ; or, having left issue, that issue 
is extinct. In this case the man has an estate-tail, which 
cannot possibly descend to any one ; and therefore the law makes 
use of tliis long pcriplirasis, to give an adequate idea of his 
estate, he being a tenant for life, but with some of the privileges 
of a tenant-in-tail, as not to be punishable for waste, &c. 

HI. Tenant by the courtesy of Enyhnd, is where a man marries 
a woman seised of an estate of inheritance, and has by her issue, 
bom alive, which was cai)able of inheriting her estate. In this 
case he shall, on the death of his wife, hold the lands for his 
life, as tenant by the courtesy of England ; for which there are 
four requisites. 1. Marriage. 2. The seisin of the wife must 
be an actual possession, not a bare right to the lands. 3. The 
issue must be born alive during the life of the mother. For 
if the mother dies in labour, and the Ciesarcan operation 
is performed, the husband in this case shall not be tenant 
by the courtesy : because, at the instant of the mother's death, 
he was not entitled, as having had no issue born, but the 
land descended to the child, hile he was yet in his mother's 
womb; and the estate being once so vested, shall not after- 
wards be taken from him. 4. Such issue must l>e also capable 
of inheriting the mother's estate. Therefore, if the gi’ant be 
to a woman and her heirs male, and she has only a daughter 
born, the husband is not entitled to be tenant by the courtesy ; 
because such issue female can never inherit the estate. 

IV. Tenancy in dower is where a widow takes a third of such 
lands as her husband died entitled to, for seisin is not here 
necessary, and in which her title to dower has not been barred- 
Some have ascribed dower to the Normans, but it was first in- 
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trodnced into the feudal system by the Emperor Frederick IL, 
who was contemporary with Henry III. It may indeed be a 
Danish custom : since dower was introduced into Denmark by 
Swein, the father of our Canute, out of gratitude to the Danish 
ladies, who sold all their jewels to ransom him when taken 
prisoner by the Vandals. 

At common law a widow was endowed of all the lands, tene- 
ments, and hereditaments of wliich her husband was seised at 
any time duriny the coverture, but under certain restrictions.* 
And it mattered not though the husband alienated the lands 
during the coverture ; for he alienated them liable to dower. 
This rule has been altered ; and lands to which the husband 
is merely entitled, or in which his interest is merely equitable, 
are now subject to the dower of the widow. On the other 
hand the title to dower does not attach upon lands of 
which the husband was seised during the coverture; for the 
widow can only he endowed out of lands of or to which he dies 
seised or entitled ; and the absolute disposition of lands by him 
during his life or by his will, defeats the widow’s right ; nor is 
she entitled to dower out of land purchased by the husband, 
where, in the deed of conveyance to him, or in any deed executed 
by him, it is declared that she shall not be so entitled. So that 
whether a wife shall be endowed or not, is now entirely in the 
will of the liusband. 

Upon preconcerted marriages, and in estates of considerable 
consequence, tenancy in dower happens very seldom: for the 
claim of the wife to dower is a great clog to alienations, and 
otherwise inconvenient to families, so that jointures are now 
universally resorted to. 

* Copyhold estates are not liable to dower, being only estates at the 
lord’s will ; unless by the special custom of the manor, in which case it 
is usually called the widow’s free-bench. 
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< CHAPTEK VI. 

OF ESTATE LESS THAN FBEEHOLD. 

Of estates that are less than freehold, there are : 1. Estates for 
years ; 2. Estates at will ; 3. Estates by sufferance. 

I. An estate for years is where one has the possession of lands 
for some determinate period : as where a man letteth lands to 
another for a cerbiin number of years, agreed upon between 
the lessor and the lessee, and the lessee enters thereon. 

These estates were originally granted to farmers or husband- 
men, who every year rendered some equivalent, or rent, to the 
landlord. In order to encourage them to manure and cultivate 
the ground, they had afterwards a permanent interest granted 
them ; but their possession was esteemed of so little consequence 
that they were rather looked upon as the lord's bailiffs than as 
having any proj)erty of their own. And tlieir interest vested 
after death in their executors, who were to make up the accounts 
of their testator with the lord, and were entitled to the stock 
upon the farm. 

Wliile estates for years were thus precarious, they were very 
short, like modern leases at rack-rent ; but when by 51 Hen. 
VIII. c. 15, the termor, that is, he who is entitled to the term, 
was protected against fictitious actions brought to evict the 
landlord (which common recoveries were), and his interest 
rendered permanent, long terms were introduced, being found 
extremely convenient for family settlements and mortgages : 
continuing subject, however, to the same rules of succession, 
as when they were little better than tenancies at the will of the 
landlord. 

Every estate which must expire at a period certain and pre- 
fixed, is an estate for years. And therefore this estate is 
frequently called a term because its duration is bounded, and 
determined ; and having a certain end, it is inferior to any 
freehold; for an estate for life, even if it be pur auter vie, is a 
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freehold ; but an estate for a thousand years is only a chattel, 
and part of the personal estate. And, because no livery of seisin 
was ever necessary to a lease for years, such lessee is not said to 
be seised ; nor, indeed, does the lease vest any estate in him. It 
gives him only a right of entry, which is called his interest in the 
term, or intcresse termini : when he has entered, the estate is then, 
and not before, vested in him, and he is possessed^ not of the 
land, but of the term of years therein. 

Tenant for years has incident to his estate, unless by special 
agreement, the same estovers as tenant for life. But with regard 
to emblements, there is this difference : that when the term 
depends upon a certainty, as if the tenant holds from mid- 
summer for ten years, and in the last year he sows a crop of 
com, and it is not ripe and cut before midsummer, the landlord 
shall have it ; for the tenant knew the expiration of his term, 
and therefore it was his own folly to sow what he never could 
reap the profits of. But where the lease for years depends upon 
an uncertainty : as, if the term be determinable upon a life or 
lives, the tenant, or his executors, shall have the emblements in 
the same manner that a tenant for life or his executors is entitled 
thereto. If the lease be determined by himself : as if the tenant 
does anything that amounts to a forfeiture : here the emblements 
go to the lessor and not to the lessee, who has determined his 
estate by his own default, 

II. An estate at will is where lands are let by one man to 
another, to hold at the will of the lessor ; and the tenant by force 
of this lease obtains possession. Such estate is at the will of 
both parties; so that either of them may determine his will, 
and quit his connection with the other at his own pleasure. Yet 
if the tenant sows his land, and the landlord, Ixjfore the com is 
ripe, or before it is reaped, puts him out, the tenant shall have the 
emblements. It is otherwise where the tenant himself deter- 
mines the will, for in this case the landlord shall have the profits 
of the land. 

The courts have long inclined against construing demises, 
where no certain term is mentioned, to be tenancies at will. 
They have rather held them to he tenancies from year to year, 
so long as both parties please, especially where an annual rent 
is reserved : in which case they will not suffer either party to 
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determine the tenancy even at the end of the year, without 
reasonable notice to the other, which is generally six months. 

An estate held by copy of court-roll, or copyhold, was, in its 
origin, nothing better than a mere estate at will. But this has 
long been nothing but a name ; and every copyhold tenant may 
have, so far as the custom of the manor warrants, any other kind 
of estate, and hold it united with this customary estate at will. 
He may be tenant in fee-simple, in fee-tail, for life, by the 
courtesy, in dower, for years, at sufferance, or on condition : 
subject, however, to be deprived of these estates upon the con- 
currence of those circumstances which the will of the lord, as 
established by immemorial custom, has declared to be a for- 
feiture or determination of those interests ; as in some manors 
the want of issue male, in others, the cutting down timber, the 
nonpayment of a fine, and the like. 

In legal parlance, however, copyhold estates are still ranked 
among tenancies at will ; though custom has established a per- 
manent property in the copyholders, ecpial to that of the lord 
himself, in the tenements holden of the manor. And the law 
has provided for the determination of this mutual will, regulated 
by custom, in its own way ; by providing that a copyhold tenure 
may be put an end to, by a grant from the lord of the freehold, 
which is called €7ifra7ithi.s€mciit, the tenant by this ineans be- 
coming seised in common socage of the lands ; or by the copy- 
hold and freehold titles becoming united in one person, where- 
upon extuiguishment takes place, the copyhold interest merging 
in the superior estate. And as enfranchisement is now, on the 
application of either lord or tenant, compulsory, these tenancies 
at the will of the lord will in course of time cease to exist. 

III. An estate at suffera7ice is where one comes into possession 
of land by lawful title, but keeps it afterwards without any title 
at all. As, if a man takes a lease for a year, and, after the year 
is expired, continues to hold the premises without any fresh 
lease from the owner of the estate. Tliis estate may be destroyed 
whenever the true owner makes an entry and ousts the tenant ; 
for before entry, he cannot maintain an action of trespass against 
the tenant by sufferance, as he might against a stranger : and 
the reason is, because the tenant being once in by a lawful 
title, the law will suppose him to continue upon a title equally 
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lawful ; unless the owner by some public and avowed act, such 
us entry, will declare his continuance to be wrongful. A tenant 
wilfully holding over after the determination of the term, and 
demand of possession made by the landlord, may be compelled 
to pay for the time he detains the lands, double their yearly 
value ; and a tenant, having given notice to quit, not delivering 
up the possession at the proper time, in like manner may be 
compelled to pay double the former rent ; so that tenancy by 
sufferance, unless with the tacit consent of the owner, is almost 
unknown. 


" CIIAPTEK VIL " 

OF ESTATES UPON CONDITION. 

Besides these several estates, there are estates upon condition, 
which are properly qualifications of other estates, rather than 
a distinct species ; seeing that any quantity of interest, a fee, 
a freehold, or a term of years, may be an estate upon condition. 
These estates are either : — I. Estates upon condition implied ; 
or, n. Estates upon condition expressed ; under which last may 
be included — 1. Estates held in vadio, gage, or pledge ; 2. Estates 
by degit 

I. Estates upon condition implied are where a grant of an 
estate has a condition annexed to it inseparably from its essence 
and constitution, although no condition be expressed in words. 
As, if a grant be made to a man of an office, generally, without 
adding other words, the law tacitly annexes hereto a condition 
that the grantee shall duly execute his office. For an office, 
either public or private, may be forfeited by mis-user or non-user, 
both of which are breaches of this implied condition: 1. By 
mis-user, or abuse ; as if a judge takes a bribe, or a park-keeper 
kills deer without authority. 2. By non-user, or neglect ; which 
in public offices, that concern the administration of justice, or 
the commonwealth, is of itself a direct and immediate cause of 
forfeiture. Franchises also, being regal privileges in the hands 
of a subject, are held to be granted on the same condition of 
making a proper use of them ; and therefore they may be lost 
and forfeited, like offices, either by abuse or by neglect. 
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II. An estate on condition expressed is where an estate is 
granted, with an express qualification annexed, whereby the 
estate granted shall either commence, be enlarged, or be defeated 
upon performance or breach of such condition. And these 
conditions are either precedent or subsequent. Thus, if an estate 
be limited to A, upon his marriage with B, the marriage is a 
precedent condition, and till that happens, no estate is vested in 
A. Or, if a man grant to his lessee for years, that upon payment 
of a hundred pounds within the term he shall have the fee, this 
also is a condition precedent , and the fee-simple passeth not till 
the hundi’ed pounds be paid. So, i^ a man grant an estate, 
reserving to himself a certain rent ; and that if such rent be not 
paid, it shall l>e lawful for him to re-enter, and avoid the estate, 
in this case the grantee and his heirs have an estate upon con- 
dition snhRequent, which is defeasible if the condition be not 
strictly performed. But so long as the condition remains un- 
broken, the grantee may hold the estate. 

Some estates defeasible upon condition suhseqneut, require 
however a more jieculiar notice. Such are, — 

1. Estates held in vadio, in gage, or pledge ; as where a man 
borrows of another a specific sum, e.g,, 200/., and grants him an 
estate in fee, on condition that if ho, the mortgagor, shall repay 
the mortgagee the 200/. on a certain day, that then the mortgagee 
shall recoil vcy the estate to the mortgagor; in this case, the 
land which is so put in pledge, is at the common law, in case 
of nonpayment at the time limited, for ever dead and gone from 
the mortgagor; and the mortgagee’s estate in the lands is then 
no longer conditional, but absolute. 

As soon as the estate is created, the mortgagee may at law 
enter on the lands ; but is liable to be dispossessed upon p^n-- 
formance of the condition. And therefore it is usual to agree 
that the mortgagor shall hold the land till the day assigned for 
payment; when, in case of failure, the mrirtgagee may enter 
upon it and take possession, without any possibility at common 
law of being afterwards evicted by the mortgagor, to whom the 
land is now for ever dead. But here equity, which is now part 
of the law, interposes, and though a mortgage bo forfeited, and 
the estate thus absolutely vested in the mortgagee, yet equity 
considers the real value of the lands compared with the sum 

L 



14G 


EQUITY OF REDEMPTION. 


borrowed. And, if the estate be of greater value than the sum 
lent, the mortgagor is allowed at any time within twenty years, 
to redeem his estate; paying to the mortgagee his principal, 
interest, and expenses. This reasonable advantage is called*the 
Equiiy of redemption : and enables a mortgagor to call on the 
mortgagee, who has possession of his estate, to deliver it back 
and account for the rents and profits received, on payment of 
his whole debt and interest. On the other hand, the mortgagee 
may either compel the sale of the estate, in order to get the 
whole of his money immediately ; or else call upon the mortgagor 
to redeem his estate presently, or, in default thereof, to bo for 
forecloaed from redeeming the same ; that is, to lose his 
equity of redemption, without possibility of recall. And in 
mortgages it is accordingly usual to give the mortgagee a power 
of sale, which indeed is now, unless ex])ressly excluded, incident 
to every mortgage, whereby he may realise his security much 
more conveniently tiian by a foreclosure ; for equity does not 
interfere with the exercise of such powers, the mortgagee being 
only bound to account for the residue of the iiroceeds of the 
sale, after paying hiiiiself principal, interest, and the expenses of 
the sale. Nor is it usual for mortgagees to take possession of 
the mortgaged estate, unless where the security is precarious or 
small ; or where the mortgagor neglects even the payment of 
interest ; when the mortgagee is frequently obliged to take the 
land into his own hands. 

2. Estates also defeasible on condition subsequent, are those 
held hij e ley it ; which are created by operation of law, for satis- 
faction of a debt. For after a plaintiff has obtained judgment, 
the sheriff wull, under a writ of execution, give him possession 
of the defendant’s lands, to be by him enjoyed, until his debt 
and damages are fully paid : and during that time ho so holds 
them, he is called tenant by ehyli. From tliis it would seem 
that the feudal restraints of alienating lands, and charging them 
with the debts of the owner, were softened much eai lier, and 
much more effectually for the benefit of tiade and^ commerce 
than for any other consideration. 
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^ CITArTEK VIII. ^ 

OF ESTATES IN TOSSESSION, llEMAINDKIl, AND IlEVERSION. 

Estates may l)e considered in anotlier view; viz., with regard 
to the time of tltdr eujoy menf ^ and in this way may he regarded 
as, 1, in possession ^ or, 2, mexpectiuiry .* and of expectancies there 
arc two sorts; one cj-eated hy tlie act of the parties, called a 
remainder ; the other hy act of law, called a rectrsion. 

I. Of estates in possession tlu're is nothing ]»ecnliar to he 
observed; all the general rules Intherto spoken of, applying to 
sncheshites as are actually in the tenants’ i)osse.ssion. 

II. An estate in re nu under is an estate limited to take 
effect and he enjoyed after another estate is determined. As if 
a man seised in fee-simple granted lands to A for twenty years, 
and, after the determination of the said term, tlieii to B and his 
heirs for ever : here A is tenant for years, remainder to B in fee. 
Ill the first ])lace, an estate for years is creatc'd or carved out 
of the fee, and given to A; and the residue or remainder of 
it is given to B. But both these interests are in fact only one 
estate ; the present term of years and the remainder afterwards, 
when added together, being ecjual only to one estate in fee. 
They are different p irtSj hut they constitute one trhoJe ; they 
arc both created, and may both subsist, together; the one in 
possession, the other in exiiectancy. 

In the creation of a remainder hy dad much nicety is required ; 
this doctrine of remainders having Ixieii spun out and sul>- 
divided into an infinite variety of refinements. Devi.scs by will, 
being often drawn up when the jiarty is in ops ronsdii, are more 
favoured in construction, and in them remainders may be 
created in some measure contrary to the first rules of law, 
though the lawyers will not allow such dispositions to be re- 
mainders; but call them executory devises, or devises hereafter 
to be executed. 

III. An estate in I'evei'sion is the residue of an estate left in 

L 2 
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the grantor, to commence in possession after the determination 
of some particular estate granted out by him. As, if there be a 
gift in tail, the reversion of the fee is, without any reservation, 
vested in the donor by act of law : and so also the reversion, 
after an eshxte for life, years, or at will, continues in the lessor. 
For the fee-simple of all lands must abide somewhere ; and if he, 
who was before possessed of the whole, carves out of it any 
smaller estate, and grants it away, whatever is not so granted 
remains in liim. A reversion is never therefore created, but 
arises from construction of law; a remainder can never bo 
limited, unless by deed or devise. But both are equally trans- 
ferable, when actually vested, being both estates in proisenti, 
though taking effect in fntiiro. 

The usual incidents to reversions are fealty and rent. When 
no rent is reserved, fealty results as an inseparable incident ; 
being frequently the only evidence that the lands are holden 
at all. Where rent is reserved, it is also incident, though not 
inseparably so, to the reversion. The rent may be granted 
away reserving the reversion, and the reversion may be granted 
away, reserving the rent, by special words : but by a general 
grant of the reversion, the rent will i)ass as incident thereunto, 
though by the grant of the rent generally, the reversion will 
not pass. 

Before quitting remainders and reversions, it may be observed 
that whenever a greater estate and a less coincide and meet in 
one and the same person without any intermediate estate, the 
less ,is immediately annihilated; merged, that is, sunk or 
drowned in the greater. Thus if there bo tenant for years, 
and the reversion in fee-simple descends to or is purchased by 
him, the term of years is merged in the inheritance. But they 
must come to one and the same person in one and the same 
right ; thus, if the freehold be in his own right, and he has a 
term in right of another, en auter droit, there is no merger. An 
estate-tail is an exception to this rule : for a man may have in 
his own right both an estate-tail and a reversion in fee ; and the 
estate-tail, though a less estate, shall not merge in the fee, 
being preserved by the statute l>e Bonis. And there can be no 
merger in law where the beneficial Merest is not extinguished in 
equity. 
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” CHAPTER IX. + 

OP ESTATES IN SEVERALTY, JOINT-TENANCY, COPARCENARY, AND 

COMMON. 

Estates, considered with respect to the number and connections 
of their owners, may be held in severalty, — in joint-tenancy, — 
in coparcenary,— or in common. 

I. He that holds lands or tenements in severalty, or is sole 
tenant tliereof, is he that holds them in his own right only, 
without any other i)erson being joined or connected with him 
in point of interest, during his estate therein. 

II An estate in joint-tenancy is where lands are granted to 
two or more persons, to hold in fee-simple, fee-tail, for life, for 
years, or at will. 

Its creation depends on the wording of the deed or devise by 
which it exists ; for this estate can only arise by the act of the 
parties, and never by the act of law. If an estate be given to 
a plurality of persons, without adiling any restrictive, exclu- 
sive, or explanatory words, as to A and B and their hell’s, this 
makes them immediately joint-tenants in fee of the lands. For 
the law interprets the grant so as to make all parts of it take 
effect, which can only be done by creating an equal estate in 
them both. 

The properties of a joint estate are derived from its unity 
which is fourfold : unity of interest, unity of title, unity of time, 
and unity of possession. 

Joint-tenants have one and the same interest. One cannot be 
entitled to one period of duration, and the other to a different ; 
one cannot be tenant for life, and the other for years ; one can- 
not be tenant in fee, and the other in tail. They must also 
have an unity of title. Joint-tenancy cannot arise by descent 
or act of law, but merely by purchase, or acquisition by the act 
of the party ; and unless that act be one and the same, the two 
tenants would liave different titles; and if they had different 
titles, there would be no jointure. There must also be an unity 
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of time. As in case of an estate made to A and B; or a 
remainder in fee to A and B after a particular estate ; in either 
case A and B are joint-tenants of the estate, or of the 
vested remainder. Lastly, there must be an unity of possession ; 
for joint-tenants are said to be seised j>cr my et per tout, by the 
moiety and by all : that is, they each of them have the entire 
possession, as \Nell of pu reel as of the ichoh. Tliey have 
not, one of tlieni, a seisin of one-half, and the other of the other ; 
neither can one be seised of one acre and his companion of 
another, but each lias an undivided moiety of the whole, and 
not the whole of an undivided moiety. 

Upon Ihesc principles depend the incidents of a joint tenants’ 
estate. Thus, if two joint-tenants let a verbal lease of their 
estate, reserving rent to be paid to one of them, it enures to 
both. 111 respect of the joint reversion ; an<l if tlieir lessee sur- 
renders bis lease to one of them, it enures to both, because of 
the privity of their estate. In all actions relating to their joint 
estate, one joint-tenant cannot sue or be sued without joining 
the oilier. Neither can one joint-tenant have an action against 
the other for trespass, in res]iect of his land, for each has an ecjual 
right to enter on any part of it. Yet if any waste ho done, which 
tends to the destruction of the inheritance, one joint-tenant 
may have an action of waste against the other. So the one may 
maintain an action against the other for receiving more tlian his 
due share of the profits. And so one joint-tenant may maintain 
ejectment against the other, if he can show any aetual ouster, as 
if one were to retain the whole of the rents. 

From the same principle also arises another incident, viz., 
survivorship ; by which the tenancy, u])on the decease of any 
of the joint- tenants, remains to the survivors, and at length to 
the last survivor, who is then entitled to the whole estate. 
This right is called the/ws aecresrendi, l>ecause the right upon 
the death of one joint-tenant accumulates to the survivors. 
But there is no survivorship of a cajiital, or a stock in trade, 
among merchants and traders; for this would be ruinous to 
the family of a deceased partner; and it is a legal maxim, /ws 
aecresrendi inter inercatores pro henefico conirnercii locum non 
hahet. And as this jus accrescendi ought to be mutual, neither 
the sovereign, nor any corporation, can be a joint-tenant with a 
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private person. For hero is no mutuality ; the private person 
has not even the remotest chance of being seised of the entirety, 
by benefit of survivorship, for the sovereign and the corporation 
can never die. 

Joint-tenancy may be destroyed without any alienation, by 
merely disuniting the jKJSsesskm. And therefore, if the joint- 
tenants agree to part their lands, and hold them in severalty, 
they are no longer joint-tenants, and the right of survivorslu]) 
is at once destroyed. Any joint - tenant may now enforce 
jparfitioit. Tlio joint- tenancy may also be destroyed by de- 
stroying the unity of ttth ; as if one joint-tenant conveys his 
estate to a third person : here the joint-tenancy is severed, and 
turned into tenacy in common ; for the grantee and the remaining 
joint-tenant hold by different titles, though, till partition made, 
the unity of possession continues. Joint-tenancy may also 1 k‘ 
destroyed by destroying the unity of inUresf. And therefore, if 
there he two joint tenants for life, and the inheritance is pur- 
chased by or descends ui)on either, it is a severance of the 
jointure. So that when, by any act or event, di'ferent interests 
are created in the several parts of the estate, or they are held 
by different titles, or if merely the possession is separated, so 
that the tenants have no longer these four indisiiensable pro- 
perties, a sameness of interest, and undivided possession, a title 
vesting at one and the same tunc, and by one and the same act 
or grant, the jointure is iiivSfaiitly dissolved; which in guieval 
it is advantageous to effect, since thereby the right of survivor- 
ship is taken away, and each may transmit his own part to his 
own heirs. 

III. An estate held in coparrejutrt/ is where lands of inheritance 
descend from the ancestor to two or more persons. It ansi.s 
either by common law or 2 >ai*tjcular custom. By common law’: 
as wJiere a iiorsoii seised m fce-simjile, or in fee-tail dies, and 
his next lieirs arc t^vo or more females ; in this case tliey sliall 
all inherit, and these coheirs are then called or, for 

brevity, paremerH only. Parceners by jmrticular custom are 
where lands descend, as in gavelkind, to all the males in eifiial 
degree. And, in either of these eases, all the jiarceiuu's jmt to- 
gether malco but one heir, and liavebut one estate among them. 

The properties of jiareeiiers are in sonu‘ resi>ects like those of 
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joint-tenants, they having the same unities of interest, title, and 
possession. They may sue and be sued jointly for matters 
relating to their own lands, and they cannot have an action of 
trespass against each other. But they differ from joint- tenants, 
in that they are excluded from maintaining an action of waste. 
Parceners also differ from joint-tenants in four other j^oints : — 
1. They always claim by descent, whereas joint-tenants ahvays 
claim by pui-chase. 2. There is no unity of iivic necessary; for 
if a man has two daughters, to whom his estate descends, and 
one dies before the other, the surviving daughter and the heir 
of the other, or, when both are dead, their two heirs, are still 
parceners. 3. Parceners, though they have an tinilij, have not 
an entirety of interest. They are properly entitled each to the 
whole of a distinct moiety, and of course there is no jns arcres- 
eendi, or survivorship, between them; for each part descends 
severally to their respective heirs, though tlie unity of possession 
continues. And as long as the lands continue in a course of 
descent, and united in possession, so long are the tenants therein, 
whether male or female, called iiarceners. But if the possession 
l)e once severed by iiartition, they are no longer parceners, but 
tenants in severalty ; or if one parcener aliens her share, though 
no partition be made, then arc the lands no longer held in co- 
2Xircenanj, but in common. 

Parceners are so called because they were always obliged to 
make partition, which joint-tenants formerly were not; and if 
thfs was not done voluntarily, it might be compulsorily, as it is 
now often effected, by an action. There are some things, however, 
in their nature impartible. The mansion-house and common 
of estovers shall not be divided; but tlie eldest sister, if she 
pleases, shall have them, and make the others a reasonable 
satisfaction in other parts of the inheritance : or, if that cannot 
be, then they shall have the profits of the thing by turns, and 
in the same manner they take an advowson. 

The estate in coparcenary may be cither by partition, 

which disunites the possession ; by alienation of one parcener, 
which disunites the title, and may disunite the interest; or by 
the whole at last descending to and vesting in one single jierson, 
which brings it to an estate in severalty. 

IV. Tenants in common are such as hold by several and 
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distinct titles, but by unity of possession ; because none knoweth 
his own severalty, and therefore they all occupy promiscuously. 
This tenancy, therefore, happens where there is a unity of 
possession merely, but perhaps an entire disunion of interest, 
of title, and of time. For if there be two tenants in common ol 
lands, one may hold his part in fee-simple, the other in tail, or 
for life; so that there is no necessary unity of interest: one 
may hold by descent, the other by purchase; or the one by 
purchase from A, the other by purchase from B; so that 
there is no unity of title: one’s estate may have Ixjen vested 
fifty years, the other’s but yesterday ; so there is no unity of 
time. 

Tenancy in common may be created by the destruction of the 
two other estates, joint-tenancy and coparcenary, or by sj^ecial 
limitation in a deed. Sucli destruction is meant as does not 
sever the unity of possession, but only the unity of title or 
interest : as, if one of tlie two joint-tenants in fee aliens liis 
estate for tlie life of the alienee, the alienee and the other joint- 
tenant are tenants in common ; for they now hav-j several titles ; 
the other joint-tenant by the original grant, the alienee by the 
new alienation ; and they also have several interests, the former 
joint-tenant in fee-simple, the alienee for his own life only. So 
if one of two parceners aliens, the alienee and the remaining 
parcener are tenants in common, because they hold by different 
titles, the jiarcener by descent, the alienee by purchase. In 
short, wlienever an estate in joint-tenancy or coparcenary is 
dissolved, it is turned into a tenancy in common. 

A tenancy in common may also l)e created by express limita- 
tion in a deed : but here care must be taken not to insert words 
which imply a joint estate. For the law is apt, in its construc- 
tions, to favour joint-tenancy rather than tenancy in common, 
because the services issuing from laud, as rent, &c., are not 
divided, nor the entire services, as fealty, multiplied, by joint- 
tenancy, as they must necessarily be upon a tenancy in common ; 
and therefore it is the usual way, when a tenancy in common is 
meant to be created, to add express words of exclusion as well 
as description, and limit the estate to A and B, to hold a*- ftna7i(s 
in common and not as joint-tenants. 

As to its mcidents, tenants in common, like joint-tenants, are 
compellable to make partition of their lauds; yet there is no 
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survivorship botTveen thorn, as properly they take distinct 
moieties of the estate. The other incidents are such as merely 
arise from the unity of possession, and are therefore the same as 
appertain to joint-tenants: such as being liable to reciprocal 
actions of waste, and to account for the propeiT.y ; and if one 
actually turns the other out of possession, an ejectment will lie 
against him. But, as for other incidents of joint-tenants, which 
arise from the privity of title, or the union and entirety of 
interest, such as joining or being joined in actions, unless in the 
case where some entire or indivisible thing is to be recovered, 
these arc not ajjplicable to tenants in common, whose interests 
are distinct, and whose titles arc not joint but several. It 
follows tliat tenancies in common can only be dissolved two ways ; 
1. By uniting all tlie interests in one tenant, which brings the 
whole lo one severalty. 2. By making i)artition between the 
several tciiiants, ^\hich gives them all severalties. 


CHAPTEU X. 

OF THE TIILK TO TIIINOS HEAL. 

Next of the title to things real, with the manner of acquiring 
and losing it. 

Tlic lowest kind of title consists in naked 2>ossession ^ or the 
actual oceiqiation of the estate, without any apparent right to 
such iiossession. This may ha])pen when one man invades the 
possession of anotlier, and turns liim out of the occu])ation of 
his lauds ; or it may hap])en when, after the death of the ancestor, 
and before the entry of the lieir, or alter the death of a particular 
tenant and before the entry of him in remainder or reversion a 
stranger gets possession, and keeps out him that has a right to 
it. Here the wrongdoer has a mere possession, which the rightful 
owner may put an end to. But till some act be done by the 
rightful owner to assert his title, such actual possession is pri 7 nd 
facie evidence of a legal title in the possessor. 

To constitute a perfect title more is necessary, namely, the 
rujht of 2^ossessiortj which may reside in one man, while the 
actual possession is in another. For if a man be kept out of 
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possession, though the acttuil possession be lost, yet he has 
still the right of possession; and this right he may exert by 
turning the intruder out of tliat occupancy which ho has 
illegally gained. Yet if he omit to do so within the time fixed 
by law, the intruder may gain an actual right of possession, 
which is in itself perfect and complete, so that no further 
remedy remains. 

By the old law, if a man was turned out of possession, the 
intruder thereby gained a mere, nnhed possession, and the owner 
retained the right of 2mssrssio}i and right of irngterlg. If the 
intruder died, and the lands descended to his son, the son gained 
an a]}pareni right of jmssessivu, but the owner still retained the 
actual right l>otli of poHhcssion and If he acquiesced, 

however, for thirty years without bringing any action to recover 
possession, the son gained the actual right of poss(\siiiony and the 
owner retained nothing but the mere right of ptopertg. And 
even the right of proj^erty failed, or became without remedy, 
unless pursued within sixty jears. ITence one man might 
have the possessions another the rojht of possessio, , and a third 
the right of pro])e rig. 

But the law now recognises only the2)o.s\se.s.s/c>», and the right 
of possessiiots ignoring altogether any right as distinct 

from these symbols of ownership. This chtingc in the law was 
effected by tlje statute 3 & 4 AVill. IV. c. 27 ; which provides 
that, at tlie determination of tlie period wdiieh it limits, the right 
and title of the ])erson, who might within that time have pursued 
his remedy for the recovery of his jiroperty, shall h extinguished ; 
so that right is made deiiendent on j^ossession, by a limitation of 
the period, within which that right can be asserted, to tv'enty 
yearsy and since Ist January, 1879, to twelve yuirs from the time 
at which it first accimed. 

This right is deemed to have first accrued when the person 
who claims the land, or f'ume } ei>on through whem he claims 
was disgmssessed, or discontinued Ins jiossession or rec(‘i]4 of rent, 
in case he was previously in ]»ossession. But as this limita- 
tion might produce hardshi]) in cast's where the iierson entitled 
laboured under disability at tlie time of his right accruing, 
infants, women under coverture, idiots, lunatics or persons of 
unsound mind, and those wiio were beyond st'as, have ten years 
further allowed them, from the time of their ceasing to be 
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under their several disabilities. To prevent, however, the title 
of an actual possessor being held too long in suspense, the 
extreme period of forty years is fixed, beyond which no person, 
whether under disfibility or no, can have any remedy ; so that 
if a right accrue to a person under disability, who continues so 
during forty years, he is wholly barred. 

As to advowsons a longer period is fixed, during which the 
right may be recovered; namely, sixty years, or tlirce successive 
incumbencies. But here also the extreme period of a hundred 
years is fixed, beyond winch no remedy remains to the person 
claiming. 

As a genera] rule, then, possession for a period of twenty 
year§, and from and after 1879 twelve years, without payment of 
rent, or acknowledgment of the title of any other person, consti- 
tutes a sure and sufficient title. Thus where the overseer of a 
parish let a person into possession of a cottage, parish property, 
at the rent of Is. 6d. a-wcek, to quit at a month’s notice, and 
the tenant remained for twenty years without paying rent or 
making any acknowledgment, his title was held to be un- 
assailable. Bare possession, by effluxion of time, matured into 
a right of pro^ierty, which constituted a complete title against 
all the world. 


CHAPTER XT. 

OF TITLE BY DESCENT. 

Beal property may be lost and acquired, either by descent, 
where the title vests in a man by operation of law ; or purchase, 
where the title is vested in him by his own act or agreement. 

Descent, or hereditary succession, is the title whereby a man 
on the death of his ancestor acquires bis estate by right of re- 
presentation. An heir, therefore, is he upon whom the law 
casts the estate on the death of the ancestor ; and an estate, so 
descending, is in law called the inheritance. The doctrine of 
descent is accordingly the principal object of the laws of real 
property. For all the rules relating to purchasers, whereby the 
legal course of descents is altered, perpetually refer to this law 
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of inheritance, as a datum or first principle universally known 
and upon which their subsequent limitations are to work. In 
order therefore, to treat a matter of this consequence more 
clearly, such matters as tend to embarrassment will be omitted ; 
and the following? remarks confined to the common law doctrine 
of descents, as modified by the statute 3 & 4 Will. IV. c. 106, 
which is now the law of inheritance. 

These modern rules or canons of inheritance, operate upon no 
descent which took place before the Ist January, 1834. When, 
therefore, an heir is to be sought for a succession which opened 
up previously to that date, the old rules of inheritance must be 
consulted; and these must be shortly alluded to therefore, not 
only on that account, but also that the alterations made therein 
may he more readily understood. ^ 

Firstly, then, by law no inheritance can vest, nor can any 
person be the heir of another, till the ancestor is dead. Nemo 
est hcpres vi vent Is, Before that time the person next in the line 
of succession is called an heir apparent, or heir presumptive. 
Heirs apparent are such whose right of inheritance is indefeas- 
ible, provided they outlive the ancestor ; as the eldest son, who 
must be heir to the father whenever he dies. Heirs presumptive 
are such who, if the ancestor should die immediately, would in 
the present state of things be his heirs ; but whose right of 
inheritance may be defeated by a nearer heir being born : as 
a brother, or nephew, whose presumptive succession may be 
destroyed by the birth of a child; or a daughter, w’hose i)resent 
liopcs may be cut off by the birth of a son. Nay, oven if the 
estate has descended, by the death of the owmer, to such brother, 
or nephew, or daughter; in the former cases, the estate shall be 
divested and taken away by the birth of a posthumous child ; 
and, in the latter, it shall also be divested by tlie birth of a 
posthumous son. 

Now, it Tvas formerly a rule of law, that no person could be 
such an ancestor, as that an inheritance could be derived from 
him, unless he had had actual seisin of the lands, either by his 
own entry, by the possession of his own or his ancestor’s lessee, 
or by receiving rent. The law required this notoriety of possess 
sion, as evidence that the ancestor had that property in liimself 
which was to be transmitted to his heir; and he was not 
accounted an ancestor, therefore, wdio had had only a bare right 
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to enter. Seisin therefore made a person the root or stock, from 
which inheritance was to be derived. Seisinafacit stipitem. The 
right was not rop:arded, until the rule was altered hy the statute 
already mentioned ; and the person last entitled made the root of 
descent. 

Under the old law, again, when a person died seised, the 
inheritance fij'st went to his issue. Tlius, if there were Geoffrey, 
John, and Matthew, grandfatlier, father, and son; and John 
purchased lands, and died ; Matthew succeeded him as heir ; hut 
in no case wliatcver could the grandfother Geoffrey do so. The 
land could never hut was rathcT allowed to escheat to 

the lord; the rule being, 1, that inheritances should lineally 
descend to the issue of the ])erson who last died aetaalhj seised, 
in infinitum ; but, 2, should neiwr lineally ascnnl. 8o far as it 
relates to descents, this rule is almost universally adopted by all 
nations. But the total exclusion of lineal ancestors was peculiar 
to our own laws; and after being long and loudly censured, was 
entirely abrogated. Two ancient rules of law have, therefore, 
yielded to what may be called the modern canons of descent, 
viz.: — 

I “ Descent shall bo traced from the purchaser; the person 
“ last entitled being considered to have been the purchaser 

unless he be proved to have inherited.'' 

II. Inheritances shall lineally descend to the issue of the 

purchaser." 

The next three canons of descent are the same as the old rules 
of law, viz. : — 

III. “ The male issue shall be admitted before the female." 

Thus sons shall be admitted before daughters; or, as the 
male lawgivers have expressed it, the worthiest of blood shall be 
preferred ; a preference which seems to have arisen entirely from 
the feudal law. For though our British ancestors appear to 
have given a preference to males, yet our Danish predecessors 
seem to have admitted all the children to the inheritance. This 
preference may possibly therefore be a relic of that imperfect 
system of feuds, which obtained before the Conquest ; but the 
reason of it must be deduced from feudal principles: for no 
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female could ever succeed to a proper feud, Being incapable of 
performing those military services, for the sake of which that 
system was established. The law, however, does not totally 
exclude females, as the Salic law, and others, where feuds were 
most strictly retained: it only j)ostpones them to males; for, 
though daughters are excluded by sons, yet they succeed l)eforc 
any collaterals. For, 

IV. “ Where there are two or more males, in equal degree, the 
“ eldest only shall inherit ; but the females all together.” 

This right of primogeniture in males seems anciently to have 
only obtained among the Jews, among whom the eldest son had 
a double iiortion. The Greeks, the Homans, the Britons, the 
Saxons, and even originally the feudists, divided the lands 
equally; some among all the children at large, some among the 
males only. But when honorary feuds, or titles of nobility 
began it was found necessary, in order to preserve their dignity, 
to make them iiiii)artible, and descendible to the eldest son 
alone; who succeeded consequently to the whole of the lands in 
military tenm-e: and thus it was established by William the 
Conqueror. 

Socage estates often descended to all the sons equally, so lately 
as the reign of Henry 11. ; and it is said in the Mirror, that 
knights’ fees should descend to the eldest sou, and socage fees 
should be partible among the male children. In the time of 
Henry III., however, socage lauds, in imitation of lands in 
chivalry, had almost entirely fallen into the line of succession 
by primogeniture ; cxcejd in Kent, where they preserved their 
ancient gavelkind tenure, of which a pnncijial branch was the 
joint inheritance of all the sous ; and, cxcej)! in some particular 
manors where the local custom continued the descent sometimes 
to all, sometimes to the youngest sou only, or in other more 
singular methods of succession. 

As to the females, they are still left as they were : for they 
were all equally incapable of performing any personal service ; 
and, therefore, one main reason of preferring the eldest ceasing, 
such preference would have been injuiious to the rest. How- 
ever, the succession by iirimogeniture, even among females, 
takes place as to the inheritance of the crown. And the right of 
sole succession, though not of primogeniture, is also established 
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with respect to dignities and titles of honour. For, if a 
man holds an earldom to him and the heirs of his body, and 
dies, leaving only daughters ; the eldest shall not of course be 
countess, but the dignity is in al)eyance till the crown shall 
declare its pleasure; for the sovereign being the fountain of 
honour, may confer it on which of them he pleases. 

V. “ The lineal descendants, in infinitum, of any person deceased 

shall represent their ancestor : that is, shall stand in the same 
‘"place as the person himself would have done, had he been 
"" living.” 

Thus, the child, grandchild, or great-grandchild, either male 
or female, of the eldest son, succeeds before the younger son, 
and so in infinitum. And these representatives shall take 
neither more nor less, but just so much as their principals 
would have done ; which is called succession i^er stirpes, accord- 
ing to the roots. 

This is a necessary consequence of the double preference 
given, first, to the male issue, and next to the first-bom among 
the males. For, if all the children of three deceased sisters 
were to claim the grandfather^s estate, per capita, without any 
respect to the stocks from whence they sprang, and those 
children were partly male and partly female ; then the eldest male 
among them would exclude not only his own brethren and 
sisters, but all the issue of the other two daughters ; or else the 
law must be inconsistent with itself, and depart from the pre- 
ference which it constantly gives to the males, and the first-born. 
Whereas, by dividing the inheritance according to the roots, or 
stirpes, the rule of descent is kept uniform : the issue of the 
eldest son excludes all others, as the son himself, if living, would 
have done ; but the issue of two daughters divide the inheritance 
between them, provided their mothers, if living, would have 
done the same : and among these several issues, or representatives 
of the respective roots, the same preference to males and the 
same right of primogeniture obtain, as would have obtained at 
the first among the roots themselves. 

The remaining canons of descent apply to collateral succession $ 
in respect of which the modern differ in two main respects from 
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the ancient rules of inheritance. The first point of difference 
relates to the lineal succession of parents, and other ancestors ; 
the second to the succession of relatives by the hoXf, in default 
of those related by the whole blood to the person last entitled. 

The old rule, which still affects descents that took i>lace 
previously to the year 1834, was— “that, on failure of lineal 
“ descendants or issue of the person last seised, the inheritance 
“ shall descend to his collateral relations, being of the blood 
“ of the first purchaser.” 

If, then, Geoffrey Stiles purchased land, and it descended to 
John Stiles his son, and John died, seised thereof without 
issue; whoever succeeded to this inheritance must have been 
of the blood of Geoffrey the first purchaser, he who first ac- 
quired the estate, whether the same was transferred to him by 
sale or by gift, or by any other method, exce])t that of descent. 

When fends first began to bo hereditary, it was made a neces- 
sary qualification of the heir, that he should }>e of the blood of, 
that is, lineally descended from, the first feudatory or ])urcha'^er. 
In oonse(pience thereof, if a vassal died seised of a feud of Jiis 
own acquiring, or fewlnm nocum, it could not descend to any 
but his own offspring ; ii(>, not oven to his brother, because he 
was not de8(*onded, nor derived his blood, from the first acquirer 
But if it was ./cadara that is, one descended to the 

vassal from his ancestors, then his brother, or such other colla- 
teral relation as was descended and derived his blood from the 
first feudatory, might succeed to such inheritance. The feudal 
reason for which was : that what was given to a man, for his 
personal service and personal merit, ought not to descend to 
any but the heirs {)f his person. 

However, in process of time, a method was invented to let in 
collateral relations of the grantee, by granting him a ftiidnm 
novum to hold antojurnn ; that is, with all the qualities 

annexed of a feud derived from his ancestors; and then the 
collateral relations were admitted to succeed ni ii}fnut(i7n, 
because tlu'y might have been of the blood of the tb’st imaginary 
purchaser. And of this nature ultimately l)ccamc all the estates 
in fee simple in the kingdom. 

Yet, when an estate had really descended to the person last 
seised, the strict rule was still observed ; and none were admitted 
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but the heirs of those through whom the inheritance had passed. 
Therefore, if lands came to a man by descent from his mother, 
no relation of his father could ever be heir ; and vice versa, if 
they descended from his father, no relation of his mother could 
ever bo admitted thereto. 

This, then, was one of the general principles of collateral 
inheritances ; that, upon failure of issue in the last proprietor# 
the estate sliould descend to the blood of the first purchaser ; 
or result back to the heirs of the body of that ancestor from 
whom it either really liad, or was supposed to have originally 
descended. To give full effect to which, another rule provided 
that “ the collateral heir should be his next collateral kinsman, 

of the whole blood;” — for if there were a much nearer kinsman 
of the half blood, a distant kinsman of the whole blood was 
admitted, and the otlicr entirely excluded ; nay, the estate was 
allowed to escheat to the lord sooner than the half blood should 
inherit. 

Til is total exclusion of the half blood was long regarded as a 
strange hardship, but has now l)een altered; so that any dis- 
cussion of the feudal principles on which it was founded would 
be luofitless, unless as matter of legal history. 

The only other rule of the old law which has been superseded, 
was that which gave the preference to the paternal over the 
maternal line; where the lands had, in fact, descended from a 
female. For the relations on the father’s side were admitted 
m infinitum, Ixjfore those on the mother’s side were admitted at 
all ; and the relations of the father’s father, before those of the 
father’s mother ; and so on. 

This rule was necessary to carry into execution the principal 
canon of collateral inheritance, that every heir must be of the 
blood of the first purchaser. For, when such first purchaser 
was not to be discovered after several descents, the law not only 
took the next relation of the whole blood ; but, considering that 
a preference had throughout been given to males, judged it 
more likely that the lands should have descended to the last 
tenant from his male than from his female ancestors; and, 
therefore, hunted back the inheritance through the male line, 
on the theory that this was the most probable way of continuing 
it in the line of the first purchaser. This rule, also, has been 
modified ; so that it is enough now to add the modem canons 
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regulating collateral descents, after premising a few words on 
the leading changes introduced in the law of inheritance. 

Firstly, then, in every case descent shall be traced from the 
j^rcUaser ; who is to be the jtersori last entitled to the land, 
unless he inherited the same ; — the person last entitled, including 
the last X)orson who had a right thereto, whether he did or did 
not obtain the possession or the receipt of the rents and profit 
thereof. The maxim, seisina facit stifitem, is thus annulled. 

Secondly, under the old law, there being no lineal ascent, a 
brother or sister was considered to have inherited immediately 
from a brother or sister; and the common ancestor need not 
have been named. This rule has lieon set aside ; so that every 
descent from a brother or sister must now Ixj traced tli rough the 
parent ; this being a necessary consequence of one of the altera- 
tions effected in the ancient law, that, namely, which jjrovides 
that a father or other lineal ancestor may succeed to liis son or 
other lineal descendant. 

Thirdly, the rule that in collateral inheritances the male stock 
shall be preferred to the female, unless wliere the estate has 
actually descended in tlie maternal line, remains intact, although 
modified in detail. . 

Lastly, a relation by the half blood stands in the order of 
inheritance, so as to be entitled to inherit, next after any relation 
in the same degree of the whole blood, and liis issue, when the 
common ancestor is a male, and next after the common ancestor 
when the common ancestor is a female ; so that the brother of 
the half blood, on the part of the father, inherits next after the 
sisters of the whole blood on the part of the father and their 
issue, and the brother of the half blood on the part of the mother 
inherits next after the mother. 

These rules of the law will be found expressed in the follow- 
ing canons, viz. : — 

VI. “ On failure of issue of the purchaser, the inheritance 
'' shall go to his nearest lineal ancestor or the issue of such 

ancestor, the ancestor taking in preference to his or her issue.” 
Thus, if the purchaser dies without issue, the father takes before 
the brothers or sisters of that purchaser ; and a grandfather, not 

ii2 
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before the father or the father’s issue, but before the uncles or 
aunts or their issue. 

Vn. ‘"Paternal ancestors and their descendants shall be 
“ preferred to maternal ancestors and their descendants, male 
“ paternal ancestors and their descendants to female paternal 
** ancestors and their descendants, and male maternal ancestors 
“ and their descendants to female maternal ancestors and their 
“ descendants, and the mother of a more remote female ancestor 
“ on either side and her descendants to a mother of a less remote 
“ female ancestor and her descendants.” Thus the mother of 
the paternal grandfather, and her issue, shall be preferred to the 
father’s motlier and her issue. 

VIII. “ Relations of the half blood shall inherit ; those related 
' ex parte jnitcrnd, taking next in order to the relations male and 
“ female of the same degree of whole blood ; those related ex 
pirte mater)idf taking next in order after their mother.” 

These (jencral rules apply to lands both of freehold and copy- 
hold tenure, and whether descendible according to common law 
or the custom of gavelkind, Borough-English, or other custom. 
Bat the peculiarities of descent which belong to these customary 
tenures, are not inteifered with. Thus the rule of gavelkind 
by which all the sons take equally is unaltered ; the new canon 
however, winch enables a father of the ])urchaser to inherit in 
preference to the uncles, holds equally in this tenure,— as also 
the rule admitting kindred of the half blood. 


CHAPTER XII. 

OP TITLE BY PUKOHASE, AND FIltST BY ESCHEVT. 

Purchase, per(juisitiOj taken in its largest sense, is defined the 
possession of lands and tenements, which a man hath by his 
own act or agreement, and not by descent. In its vulgar ac- 
ceptation it is applied only to such acquisitions of lands as are 
obtained by way of bargain and sale. But this falls short of the 
legal idea of purchase : for, if I give land freely to another, he is 
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in law a purchaser; as he comes to the estate by his own agree- 
ment, that is, he consents to the gift And a man who has his 
father’s estate settled upon him in tail> before he was born, is 
also a purchaser; for ho takes quite another estate than the law 
of descents would have given him. 

But if an estate be made to A for life, remainder to his right 
heirs in fee, liis heirs take by descent ; for it is an ancient rule 
that wherever the ancestor takes an estate for life, the heir 
cannot by the same conveyance take an estate in fee by purchase 
but only by descent. 

What we call purchase^ the feudist called conquest, both denoting 
any means of acquiring an estate otherwise than by inheritance. 
Hence the appellation given to William the Norman, signifying 
that he was the first of his family who acquired the crown. 
This is the legal signification of the word, purchase ; and in 
this sense it includes. — 1. Escheat. 2. Occupancy. 3. Prescrip- 
tion. 4. Forfeiture. 5. Alienation. 

I. Escheat was one of the consequences of feudal tenure ; being 
founded upon this principle, that the blood of the i)erson last 
seised in fec-siinplc was, by some means or other, utterly extinct : 
and, since none could inherit his estate but sucli as were of his 
blood, it followed, that when such blood was extinct, the in- 
heritance itself failed ; and the laud resulted back to the lord 
of the fee, by whom, or by those whose estate he had, it was 
originally given. These escheats are propter defectum sanguinis, 
or propter delictum tenentis : the first, if the tenant dies without 
heirs; the other, if his blood were attainted. But the first 
denomination only now exists. 

Bastards have no inheritable blood ; and thei’efore, if there be 
no other claimant, the land escheats to the lord. The civil and 
canon laws differ from ours in this point, and allow a bastard 
to succeed to an inheritance, if after its birth the mother was 
married to the father. But our law is much less indulgent to 
bastards. And as bastards cannot Ik) heirs themselves, so neither 
can they have any heirs but those of their own bodies. For, as 
all collateral kindred consists in l)oing derived from the same^ 
common ancestor, and as a bastard has no legal ancestors, ho 
can have no collateral kindred ; and, consequently, can have no 
legal heirs, but such as claim by a lineal descent from himself. 
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And, thetefore, if a bastard pnrchases land, and dies without 
issue and intestate, the land escheats to the lord of the fee. 

Aliens were until of late years incapable of taking by descent, 
or inheriting ; being not allowed to have any inheritable blood 
in them ; rather indeed upon a principle of civil policy, than 
upon reasons strictly feudal. But this disability has been 
entirely removed. 

By attainder for treason or other felony, the blood of the 
person attainted was formerly held to be so corrupted, as to be 
rendered no longer inheritable. But this penalty has now been 
abolished ; and no forfeiture now follows conviction. 

Before concluding, one singular instance must be mentioned 
in which lands held in fee-simple are not liable to escheat to 
the lord, even when their owner is no more, and has left no 
heirs to inherit them. And this is the case of a corporation ; 
for if that comes to be dissolved, the donor or his heirs shall 
have the land again, and not the lord by escheat; which is, 
perhaps, the only instance where a reversion can be expectant 
on a grant in fee-simple absolute. 


CHAPTER XIII. 

OF TITLE BY OCCUPANCY. 

II. Occupancy is the taking possession of those things which 
before l)elonged to nobody ; a right which, so far as it concerns 
real property, was confined within a very narrow compass. It 
extended only to a single instance : namely, where a man was 
tenant /mr auter vie, or had an estate granted to himself only, 
without mentioning his heirs, for the life of another man, and 
died during the life of cestuy que vie, or him by whose life it 
was holden : in this case, he that could first enter on the land 
might lawfully retain the possession, so long as cestuy que vie 
lived, by right of occupancy. This was like recurring to first 
principles, and calling in the law of nature to ascertain the pro- 
perty of the land, when left without a legal owner. For, had 
the estate pur auter vie been granted to a man and his heirs 
during "the life of cestuy que vie, there the heir might have 
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entered as a Bpeddl occupant The title of common occupancy 
is now by statute reduced to nothing, an estate pur auter vie 
after payment of debts going in course of distribution like a 
chattel interest. That of special occupancy, by the heir-at-law, 
continues; such heir being held to succeed to the ancestor’s 
estate, not by descent, but as an occupant specially appointed 
by the original grant. If no sixjcial occupant be named, when 
the estate pur auter vie is of a freehold or any other tenure, it 
goes to the personal representative of the person that had the 
estate thereof by virtue of the grant, and is distributed in the 
same manner as the i)ersonal estate of the testator or intestate. 

In some cases, where the laws of other nations give a right 
by occupancy, as in lands newly created, by the rising of an 
island in the sea or in a river, the law assigns them an immediate 
owner. If an island arise in the middle of a river, it Ijelongs in 
common to those who have lands on each side; but if it be 
nearer to one bank than the other, it belongs only to liim who 
is proprietor of the nearest shore. In case a new island rise in 
the sea, though the civil law gives it to the first occupant, yet 
the law of England gives it to the crown. And as to lands 
gained from the sea, either by alluvion, by the washing up of 
sand and earth, so as in time to make trrn Jirma; or by dere- 
liction, as when the sea slirinks l>ack below the usual water- 
mark ; in these cases, if this gain 1x3 by small and imixjrceptible 
degrees, it goes to the owner of the land adjoining. But, if the 
alluvion or dereliction be sudden and considerable, in this case 
it belongs to the crown ; for, as the sovereign is lord of the sea, 
and so owner of the soil while it is covered with water, it is 
but reasonable he should have the soil, when the water has 
left it dry. 


CHAPTER XIV. 

OF TITLB BT PBBSCRIPTION. 

m, A THiBD method of acquiring real property by purchase is 
by prescription ; which means when a man can show no other 
title to what he claims, than that he and those under whom he 
claims have immemorially enjoyed it. This imiuemorial usi^, 
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or usage from time whereof the memory of man mnneth not 
to the contrary, was formerly held to be when such usage had 
commenced not later than the reign of Eichard I. But as it was 
generally impossible to bring proof of any usage at this date, 
the courts presumed the fact, upon proof only of its existence 
for some re^asonablo time back, as for twenty years or more; 
unless indeed the person contesting the usage produced proof 
of its non-existence at some period subsequent to the reign of 
Eichard I., in which case the usage necessarily fell to the 
ground. The proof even of a shorter continuance than for 
twenty years raised the presumption, if other circumstances 
were brought in corroboration. But the prescri]dion was de- 
feated by proof that the enjoyment, at any period within legal 
memory, took place by virtue of a grant or licence from the 
party opposing it, or that it was without his knowledge during 
the time that it was exercised. The legislature ultimately 
inteifered, and by the Prescription Act, provided for all the 
ordinary cases in which property may bo claimed by pre- 
scription. 

It is to be observed, firstly, that nothing but incorporeal 
hereditaments can be claimed by prescrii)tioii : as a right of 
way, a counnon, &c. ; for no prescrij)tion can give a title to 
lands, of which more certain evidence may be had. A man 
cannot prescribe that he and his ancestors have immemorially 
used to hold the castle of Arundel : for this is clearly another 
sort of title. But as to a right of way, a common, or the like, 
a man may be allowed to ])rescribe ; for of these there is no 
corporeal seisin, the enjoyment will be by intervals, and there- 
fore the right to enjoy can depend on nothing but usjigo. 

Secondly, a prescription cannot be for a thing which cannot 
be raised by grant; for the law allows prescrij)tion only to 
supply the loss of a grant, every proscription presui)posing a 
grant to have existed. 

Thirdly, what is to arise by matter of record cannot be pre- 
scribed for, but must be claimed by grant, entered on record. 

The franchises of treasure-trove, waifs, estrays, and the like, 
may be claimed by prescription; for they arise from private 
contingencies, and not from anjj matter of record. 
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Finally, no claim by custom, prescription, or grant to any 
right of common or other profit or benefit, with certain excej^- 
tions, can, when such right has been enjoyed for thirty years, be 
defeated by showing only that it was first enjoyed at a time prior 
to such thirty years. When the right has been enjoyed for 
sixty years, it is indefeasible, unless it appears that it was 
enjoyed by some agreement expressly made for the purpose in 
writing. For claims to any way, or other easement, or to any 
watercourse, or the use of any water, the shorter terms of 
twenty and forty years are suflBcient. And for claims to the 
use of light, an enjoyment of twenty years constitutes an inde- 
feasible title ; unless it appears that the right was enjoyed by 
agreement for the purpose in writing. 

With regard to claims to a modus in lieu of tithes, and pre- 
scriptions f/c nan decimando, or total exemption therefrom, the 
proof of a modus or exemption during thirty years is, except in 
some cases, sufiBcient ; while the proof of its existence for sixty 
years gives an indefeasible title, unless it is luwed that the 
modus or exemption originated in some agreement for the 
purpose in writing. 


CHAPTER XV. 

OF TITLE Br rORTEITTJRE. 

IV. Forfeiture is a punishment annexed to some illegal act, or 
negligence, in the owner of lands; whereby he loses all his 
interest therein, and they go to the party injured, as a recom- 
pense for the wrong which cither he alone, or the public 
together with himself, has sustained. 

This forfeiture may arise: — 1. By alienation contrjiry to law. 
2. By disclaimer. 3. By non-presentation to a Ix'iiefice, when 
the forfeiture is denominated a lapse. 4. By simony. 5. By 
non-performance of conditions. G. By waste. 7. By breach of 
copyhold customs. 8. By bankruptcy. 

I. Lands may bo forfeited by alknatim, or conveying them to 
another, contrary to law; that is in mortmam; this forfeiture 
arising from the incajiacity of the alienee to take. 
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1. Alienation in mortmain ^ in mortud manu^ is an alienation 
to any corporation, sole or aggregate, ecclesiastical or temporal. 
These purchases having been chiefly made by religions 
houses, in consequence whereof the lands became perpetually 
inherent in one dead hand, this occasioned the appellation of 
mortmain to be applied to such alienations, and the religious 
houses themselves to be principally considered in framing the 
statutes of mortmain : in deducing the history of which, it will 
be curious to observe the address of the ecclesiastics in eluding 
from time to time the laws in being, and the zeal with which 
successive parliaments pursued them through all their finesses : 
how new remedies were still the parents of new evasions : till 
the legislature at last, though with difficulty, obtained a decisive 
victory. 

By the common law any man might dispose of his lands to 
any other private man at his own discretion, when the feudal 
restraints on alienation were worn away. Yet, in consequence 
of these it was always and is still necessary, for corporations 
to have a licence in mortmain from the crown or parliament to 
enable them to purchase lands; for as the sovereign is the 
ultimate lord of every fee, he ought not, unless by his own 
consent, to lose his privilege of escheats, by the vesting of lands 
in tenants that can never die. It was also requisite, whenever 
there was a mense or intermediate lord between the crown and the 
ahenor, to obtain his licence also, upon the same feudal prin- 
ciples, for the alienation of the specific land. If no such licence 
was obtained, the sovereign or other lord might respectively 
enter on the land so aliened in mortmain as a forfeiture; which 
forfeiture necessarily accrued in the first place to the immediate 
lord of the fee. When, therefore, a licence could not be obtained, 
the contrivance of the clergy seems to have l>een this: the 
tenant who meant to alienate first conveyed his lands to the 
religious house, and instantly took them back again, to hold as 
tenant to the monastery ; which kind of instantaneous seisin 
was probably held not to occasion any forfeiture : and then, by 
pretext of some other forfeiture, surrender, or escheat, the 
society entered into those lands in right of such their newly- 
acquired seigniory, as immediate lords of the fee. But, when 
these dotations grew numerous, the feudal services were every 
day visibly withdrawn, and the lords were curtailed of the 
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fruits of thcdr seigniories ; to prevent which, it was ordained 
by the second of Henry in.*s great charters, that all such 
attempts should be void, and the land forfeited to the lord of 
the fee. 

But, as this prohibition extended only to religious houBes, 
bishops and other sole corporations were not included therein ; 
and the aggregate ecclesiastical bodies, who, in this were to be 
commended, that they ever had of their counsel the best learned 
men that they could get, found many means to creep out of this 
statute, by buying in lands that were bond fide holden of them- 
selves as lords of the fee, and thereby evading the forfeiture ; 
or by taking long leases for years, which first introduced those 
extensive terms, for a thousand or more years, wliich are now 
used in conveyances. This produced the statute de religiosis, 
7 Edw. I., which provided that no person, religious or other 
whatsoever, should buy, or sell, or receive under a pretence of a 
gift, or term of years, or any other title whatsoever, nor should, 
by any art or ingenuity, appropriate to himself any lands or 
tenements in mortmain, upon pain that the imm'diate lord of 
the fee, or, on his default for one year, the lord paramount, 
and in default of all of them, the king might enter thereon as a 
forfeiture. 

This seemed to be a sufficient security against all alienations 
in mortmain : but as tliese statutes extended only to gifts and 
conveyances between the parties, the religious houses now set 
up a fictitious title to the land, wliich it was intended they 
should have, and to bring an action to recover it against the 
tenant, who, by fraud and collusion, made no defence; and 
thereby judgment was given for the religious house, wliich then 
recovered the land by sentence of law upon a suiiposed prior 
title. And thus they had the honour of inventing those 
fictitious adjudications of right, which, until the present century 
remained the great assurances of the kingdom, under the name 
of comrmn recoveries. But upon this the statute, 13 Edw. I. c. 32, 
eneicted, that in such cases a jury shall try the true right of the 
demandants or plaintiffs to the land, and if the religious house 
or corporation be found to have it, they shall still recover seisin ; 
otherwise it should l>e forfeited. And the like provision was 
made in case the tenants set up crosses upon their lands, the 
badges of knights templars and hosjutallers, in order to protect 
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them from the feudal demands of their lords, by virtue of the 
privileges of those religious and military orders. 

Yet still it was found difficult to set bounds to ecclesiastical 
ingenuity ; for when tliey were driven out of all their former 
holds, they devised a new method of conveyance, by which the 
lands were granted, not to themselves directly, but to nominal 
feoffees to the use of the religious houses ; tlius distinguisliing 
l>otween the possession and tlie use, and receiving the actual 
profits, while the seisin of the lands remained in the nominal 
feoffee, wlio was held by the courts of equity, then under tlio 
direction of the clergy, to l>e bound in conscience to account to 
this ceUiuj que use for the rents and emoluments of the estate. 
And it is to these inventions is owed the introduction of uses 
and trusts, tlie foundation of modem conveyancing. But, im- 
fortunately for the inventors themselves, they did not long enjoy 
the advantage of their new device ; for tlie statute 15 Eic. II. c. 5, 
enacted, that the lands which had been so purchased to 
uses sliould ho amortised by licence from the crown, or 
else be sold to private persons, and that, for the future, uses 
should bo subject to the statutes of mortmain, and forfeitable 
like tlie lauds themselves. And wliereas the statutes had 
been eluded by purchasing large tracts of laud, adjoining to 
churches, and consecrating them by the name of churchyards, 
such subtle imagination is also declared to be within the compass 
of the statutes of mortmain. And civil or lay corporations, as 
well as ecclesiastical, are also declared to Ixi within the mischief, 
and of course within the remedy jirovided by those salutary laws. 
And, lastly, as lands were frequently given to superstitious 
uses, though not to any corporate bodies, or were made liable 
in the hands of heirs and devisees to the charge of obits, chaun- 
teries, and the like, which were equally pernicious in a well- 
governed state as actual alienations in mortmain ; therefore, the 
statute 23 Hen. VIII. c. 10, declares, that all future grants of 
lands for any of the purposes aforesaid, if granted for any 
longer term than twenty years, shall bo void. 

During all this time, it was in the power of the crown, by 
granting a licence of mortmain, to remit the forfeiture, so far 
as related to its own rights, and to enable any coiqioration to 
purchase and hold any lands in perpetuity. But, as doubts 
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were conceived at the time of the Bevolution how far such 
licence was valid, since the king had no power to dispense with 
the statutes of mortmain by a clause of non ohstantCy which was 
the usual course, though it seems to have been unnecessary ; 
and as, by the gradual declension of mesne seignorics through 
the long operation of the statute of Quia EinptoreSy the rights of 
intermediate lords were reduced to a very small compass ; it 
was therefore provided by 7 & 8 Will. III. c. 37, that the crown 
for the future at its own discretion may grant licences to alien 
or take in mortmain of whomsoever the tenements may be 
holdeu. 

The statute of Henry Till, did not extend to anything but 
stiptrstitious uses ; and therefore a man might still give lands 
for the maintenance of a school, an hospital, or any other 
clmritahle use. lint as it was api^relicnded that ])ersons on 
their deathbeds might make imiuovident dis])Ositions even for 
these good purjxxses, and so defeat the political ends of the 
statutes of mortmain ; it is therefore enacted by 9 Geo. 11. c.36, 
that no lands or iiKnioy to be laid out thereon, shall be given 
for or charged with any chnrita’h uses whatsoever, unless by deed 
iudenttul, executed in the ])reson(*e of two witnesses, twelve 
calendar montlis before the deatli of tlic donor, and enrolled 
in Chancery within six months after its execution (excei>t stocks 
in the pub] jc funds, which may be transferred witliin six months 
previous to tliG donor’s death), and unless such gift be made 
to take efft'ct immediately, and bo without power of revocation * 
and that all other gifts shall be void. The two universities, 
their colleges, and the scliolars u]>on the foundation of the 
colleges of Eton, Winchester, and Westminster, are exce})ted out 
of tliis act ; and otlier statutes have created a similar exception 
in favour of ollu'r i)ublie institutions, as the British Museum, 
Greenwich Hospital, and the Foundling Hospital. 

n. A forfeiture is also the result of the civil crime of dis- 
claimt r ; which occurs where a tenant who hokls of any lord 
neglects to reiulm* him the duo services, and, upon an action 
brought to recover them, disclaims tt> hold of his lord. Thus 
if a tenant sets up a title hostile to his landlord, it is a forfeiture 
of his term ; an I it is the same if lie colludes with another person 
to do so. 8o if a tenant for years pay rent to a stranger, it is a 
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forfeiture ; and no notice to quit by the real landlord is necessary, 
but be may treat the tenant as a trespasser and eject him. 

m. Lapse is a species of forfeiture, whereby the right of 
presentation to a church accrues to the ordinary by neglect 
of the patron to present, to the metropolitan by neglect of the 
ordinary, and to the crown by neglect of* the metropolitan. 
The term, in which the title to present by lapse accrues from 
the one to the other successively, is six calendar months ; but if 
the bishop be both patron and ordinary, he has not a double 
time allowed him ; for the forfeiture accrues by law whenever 
the negligence has continued six months in the same person. 

When the l^nefice becomes void by death or cession, the 
j>atron is bound to take notice of the vacancy, for these are 
matters of equal notoriety to the patron and ordinary ; but in 
case of a vacancy by resignation, or deprivation, or if a clerk 
presented be refused for insufficiency, these being matters of 
which the bishoi) alone is cognizant, he is required to give notice 
to the patron, otherwise he can take no advantage by lapse. 
And, if the right of presentation be contested, no lapse incurs 
till the question is decided. 

IV. By simony j the right of presentation to a living is for- 
feited to the crown pro hac' vice. Simony is the corrupt pre- 
sentation of any one to an ecclesiastical benefice for money, gift, 
or reward, and is by the canon law a grievous crime. The law, 
however, has established so many exceptions that there is no 
difficulty whatever in avoiding the forfeiture. 

V. The next kind of forfeiture are those by hreach or non- 
performance of a condition annexed to the estate, either expressly, 
by deed, at its original creation, or impliedly, by law, from a 
principle of natural reason. Both which were considered in 
a former chapter. 

VI. Waste, vastum, a spoil or destruction in houses, gardens, 
trees, or other corporeal hereditaments, to the disherison of him 
that hath the remainder or reversion in fee-simple or fee-tails 
is another species of forfeiture. Waste is either voluntary, as 
by pulling down a house, or permissive, as by suffering it to fall 
for want of necessary reparations. If a house l)e destroyed by 
tempest, lightning, or the like, which is the act of Providence, 
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it is no waste; but, otherwise, if the house be burnt by the 
carelessness or negligence of the lessee ; though no action lies 
against a tenant for an accident of this kind. Timber is part 
of the inheritance, and therefore to cut down trees is waste ; 
but underwood the tenant may cut, and he may take sufficient 
estovers for house-bote and cart-bote. To open the lands to 
search for mines of metal, coal, &c., is waste, for that is a 
detriment to the inheritance; but if the pits or mines were 
open before, it is no waste to continue them ; as the produce 
is part of the profit of the land. These three, then, are the 
general heads of waste, viz., in houses, in timber, and in land ; 
and for waste in cither, all tenants for life or for any less 
estate are punishable or liable to be impeached, unless their 
leases be made without impeachment of waste, absque impetitivne 
vasH : that is, with a provision or protection that no man shall 
impetere, or sue him for waste committed. Yet even here the 
Courts will interfere, if the tenant attempt to commit spoil and 
destruction upon the estate. 

VII. A seventh species of forfeiture is that of copyhold estates, 
by breach of the customs of the manor. For copyhold estates are 
liable to peculiar forfeitures annexed to this species of tenure ; 
which are incurred by the breach of either the general customs 
of all copyholds, or the peculiar local customs of certain par- 
ticular manors. Enfrancliisement being now compulsory alike 
on lord and tenant, if either party desire it, will in course of 
time do away altogether with this 6i)ecies of forfeiture. 

Vin. Lastly, lands may be said to be forfeited by bankruptcy^ 
the nature of wdiich will be better considered in a subsequent 
chapter. 
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^ CHAPTEK XVI. 

OF TITLE BY ALIENATION. 

The usual method of acquiring a title to real estate is alienation, 
or purchase in its limited sense ; under which is comprised 
any sale, marriage settlement, devise, or other transmission of 
property. 

This mode of taking estates is not of equal antiquity with 
that of taking them by descent. For, by the feudal law, a feud 
could not be transferred without the consent of the lord, lest 
thereby a feeble or suspicious tenant might have been imjiosed 
upon him to perform the feudal services. And, as he could not 
alien it in his lifetime, so neither could he by will devise his 
feud to another family. Nor, in short, could he alien tlic estate 
unless with the consent of his next heir. And therefore it was 
usual in ancient feoffments to express that the alienation was 
made by consent of the heirs of the feoffor. On the other hand, 
the feudal obligation being considered reciprocal, the lord could 
not transfer his seigniory without the consent of liis vassal ; 
for it was unreasonable to subject a feudatory to a new sujxjrior, 
with whom he might 1)C at enmity, without his consent; or 
even to transfer his fealty, without his being aj>j)rised of it, 
that he might know to whom his services were due. This 
consent of the vassal was cxi)ressed by attornin<jy or professing to 
become the tenant of the new lord; which attornment after- 
wards extended to all lessees. 

By degrees this feudal severity wore off ; and cxi)erience has 
shown, that property best answers the imrj)Oses of civil life 
when its transfer is free and unrestrained. The road was 
cleared in the first place by a law of Henry I., which allowed a 
man to sell lands which he himself had purchased. Afterwards, 
he seems to have lK:Jen at liberty to])art witli all his own acquisi- 
tions, if he had i)reviously purchased fo liim and his assi</ns by 
name. At that time he might })ari with ont^- fourth of the inherit- 
ance of his ancestors without the consent of his heir ; afterwards 
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with a moiety, and finally with the whole. By statutes of 
Henry VII. & VIII., persons attending the king in his wars 
were allowed to alien without licence; and finally, fines for 
alienations were abolished by 12 Car. II. c. 24. The power of 
charging lands with debts was introduced by the stat. West. 2, 
and they are now not only subject to l)e pawned for the debts of 
the owner, but likewise to be absolutely sold^ either for the 
payment of debts, or for division among creditors in a bank- 
ruptcy. The restraint of devising lands by will, except in some 
places by particular custom, lasted longer, that not being totally 
removed till the abolition of the military tenures. Attornments 
continued till made unnecessary by 4 5 Ann. c. 16. 

In considering this title then, the enquiry should be first who 
may alien, and to whom ; and then how a man may alien, or the 
several modes of conveyance. 

I. Who may alien, and to whom. And herein the incapacity 
rather than capacity of the parties must be thought of; for 
all persons are ]grimd facie capable both of conveying and 
purchasing, unless tlie law has laid them under any disabilities . 
A corporation may i)urchase lands ; but unless it has a licence 
to hold in mortmain, it cannot retain such purchase, but it is 
forfeited to the lord of the fee. Lay corporations, other than 
municipal, have, in general, power to alien their lands as freely 
as private owners; but municipal cori)orations are restrained 
from alienation for any term exceeding thirty-one years. Ec- 
clesiastical and eleemosynary corporations, both sole and 
aggregate, are restrained, except under certain conditions, from 
alienation beyond the life of the person constituting the 
corporation sole, or of him who is head of the corporation 
aggregate, except by lease for not exceeding twenty-one years, 
or three lives. 

Idiots, infants, and persons under duress, are not totally 
disabled either to convey or purchase, but suh modo only. Their 
conveyances and purchases are voidable, but not always void. 
It has been said, that o, non comjws, though he be afterwards 
brought to a right mind, shall not l)e permitted to allege his 
own insanity in order to avoid his grant ; for that no man shall 
be allowed to stultify himself, or plead his own disability ; but 

N 
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it has been held to be clear law that a party may come forward 
to maintain his own past incapacity. And, clearly, the next 
heir, or other person interested, may, after the death of the 
idiot or non compos, take advantage of his incapacity and avoid 
the grant. And so, too, if he purchases under this disability, 
and does not afterwards, upon recovering his senses, agree to 
the purcliase, his lieir may either waive or accept the estate at 
his oj^tioii. In like manner, an infant may waive such purchase 
or conveyance, when he comes to full age ; or, if he does not 
then actually agree to it, his heirs may waive it after him. 
Persons, also, who purcliase or convey under duress may afi&rm 
or avoid such transactions, whenever the duress has ceased. 
For all these are under the protection of the law, which will 
not suffer them to 1x5 imposed upon, thi’ough the imbecility of 
their present condition; so that their acts are only binding, 
in case they be afterwards agreed to, when such imbecility 
ceases. 

The case of a feme-covert Ixifore the recent alteration of the 
law, is different. She may purchase without the consent of 
her husband, and the conveyance is good during the coverture, 
till he avoids it by some act declaring his dissent. And, though 
he does nothing to avoid it, or even if he actually consents, 
the feme-covert herself may, after the death of her husband, 
waive or disagree to the same : nay, even her heirs may waive 
it after her, if she dies before her husband, or if in her widow- 
hood she does nothing to express her consent or agreement. 
But the coTtveyance or other contract of a feme-covert, married 
before 1st January, 1883, unless it lx? made under the provisions 
of 3 & 4 Will. IV. c. 75, is absolutely void, and not merely 
voidable, and therefore cannot be affirmed by any subsequent 
agreement. The law, however, always recognised the power of 
a feme-covert to deal at her own pleasure with her separate 
property. 

An alien formerly could purchase anything; but could hold 
nothing except a lease for years of a house for convenience of 
merchandihe, all other purchases, when found by an inquest of 
office, lieing immediately forfeited to the crown. But aliens 
are now enabled to take and hold lands as freely as a natural- 
bom subject. 
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II. Eo^v a man may alien or convey, in other words, the several 
modes of conveyance. These are : — 1. By matter in pais, or deed. 
2. By matter of record. 3. By special custom. 4. By devise; 
tliat is by last will and testament. 


'^ CHAPTEK XVIL'^ 

OF ALIENATION BY DEED. 

In treating of deeds may be considered first, their general nature ; 
and, next, the several kinds of deeds, with their respective 
incidents. 

I. First, then, a deed is a writing sealed and delivered by the 

parties; sometimes called a charter, from its materials; 

but most usually a deed, because it is the most authentic 
act that a man can perform with relation to the dis])osal of his 
property. Therefore a man sliall be estopped by Lis own deed, 
that is not permitted to aver anything in conti’acliction to what 
he has once so solemnly avowed. If a deed be made by more 
parties than one, there ought regularly to Ix) as many coihes as 
there are parties, and each was formerly cut or indented to 
correspond with the other ; which deed, so made, was called an 
indenture. Tliis name is retained, though indenting has been 
abandoned. A deed by one party, not being indented, but 
polhd or shaved quite even, is called a deed-poU. 

II. The requisites of a deed arc, firstly, that there be persons 
able to contract and l)e contracted with, and also a subject- 
matter to be contracted for. In every grant there must he a 
grantor, a grantee, and a thing granted ; in every lease a lessor, 
a lessee, and a thing demised.- 

Secondly, the deed must be founded upon good and sufficient 
oonsideratioyi, not upon an illegal contract, nor upon fraud or 
oollusion, any of which will vacate the deed. A deed also, or 
other grant, made without any consideration, is, as it were, of 
no effect; for it is construed to enure only to the use of the* 
grantor himself. The consideration may be cither a good a or 
vaXmhle one. A good consideration is such as that of blood, or 

N 2 



180 ALIENATION BY DEED. 

of natural love and affection, when a man grants an estate to a 
near relation, h%mg founded on motives of generosity^ or natural 
duty. A valuable consideration is such as money, marriage, or 
the like, which the law esteems an equivalent given for the 
grant, and is therefore founded on motives of justice. Deeds 
upon good consideration only, are considered voluntary, and 
are frequently set aside in favour of creditors and bond fide 
purchasers. 

Thirdly y the deed must l)e written or printed , upon paper or 
parchment. It must also have the proper stamps, else it cannot 
be given in evidence. Formerly, many conveyances were made 
by parol, or word of mouth only, without writing; but this 
giving a handle to a variety of frauds, produced the Statute of 
Frauds, which enacts, that no interest in lands, made by livery 
of seisin, or by parol only, except leases not exceeding three 
years from the making, shall be looked upon as of greater force 
than a lease or estate at will, unless the same be put in writing, 
and signed by the party granting, or his agent lawfully authoriz^ 
in writing. And all other deeds ordinarily used in conveying 
property must now be in writing. 

Fourthly, the matter should be legally and orderly set forth ; 
that is, there should be words suflBcient to specify the agreement 
and bind the parties. The usual forms which it is prudent not 
to depart from, without good reason or urgent necessity are : — 

1. The premises, used to set forth the number and names of 
the parties ; and the recital of such matters as are necessary to 
explain the transaction, including the consideration u])on which 
the deed is made. And then follows the certainty of the grantor, 
grantee, and thing granted. 

2, 3. Next come the hnlhndum and tenendum; the former to 
determine what estate or interest is granted ; as, if a grant be 
'"to A. and the heirs of his body,” here A. has an estate-tail; 
the latter, and to hold,” is now only kc])t in by the custom. It 
was formerly used to signify the tenure of the estate, but as 
all tenures are now reduced to socage, it is never specified. 

4. Next follow the terms, if any, upon which the grant is 
made : the first being the reddendum, whereby the grantor re- 
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serves some thing to himself out of what he had before granted, 
as '' rendering therefore yearly the sum of ten shillings or a 

peppercorn, or the like.” 

5. Another term may be a condition^ on the happening of which 
the estate may be defeated ; as provided always,” that if the 
mortgagor shall pay the mortgagee 500/. upon such a day, the 
estate granted shall determine ; and the like. 

6. Next follow covenants, whereby either party stipulates for 
the truth of certain facts, or binds himself to perform, or give, 
sometliiiig to the other. Thus, the grantor may covenant that 
he has a right to convey ; the grantee that he will pay his rent, 
or keep the premises in repair, &c. If the covenantor covenants 
for himself and his heirs, it is then a covenant real, and descends 
upon the heirs, who are bound to perform it, provided they have 
assets by descent, but not otherwise : if he covenants also for 
his executois and administrators, his personal assets, as well as 
his real, arc pledged for the |)crformance of the covenant. 

7. Lastly, comes the conclusion, which mentions the execution 
and date of the deed. Not but a deed is good, although it men- 
tion no date; or has a false date; or even if it has an impossible 
date, as the thirtieth of February ; i)rovided the real day can be 
proved. For the date which a deed bears is merely primd facie 
evidence of the date, the true date being the day on which it 
was delivered by the grantor. 

The fifth requisite for making a good deed is the reading of 
it; wherever any of the parties desires it; and, if it be not done 
on his request, the deed is void as to him. 

Sixthly, it is requisite that the party, whose deed it is, should 
seal, and now in most cases should sign it also. The use of seals 
prevailed among the Jow^s and Persians in the earliest records 
of history. And in the book of Jeremiah there is a very re- 
markable instance, not only of an attestation by seal, but also 
of the other usual formalities attending a Jewish purchase. In 
the civil law also seals were used. But in the times of the 
Saxons they were not much known ; the method of the Saxons 
being for such as could write to sul)scril)e their names, and, 
whether they could write or not, to affix the sign of the cross; 
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which custom illiterate people to this day keep up. The 
Normaus introduced the use of Seals. 

A seventh requisite to a good deed is that it be delivered, which 
is also expressed in the attestation, ^‘sealed delivered y A 

deed takes effect only from this delivery; for if the date be false 
or impossible, the delivery ascertains the time of it. A delivery 
may be either absolute ; or conditional, that is, to a third person, 
to hold till some condition bo performed on the part of the 
grantee ; when it is delivered not as a deed, but as an escrow ; 
that is, as a scroll or writing, not to take effect as a deed till the 
condition be ijcrformed ; and then it is a deed to all intents and 
purposes. 

The last requisite is the attestation, or execution of the deed 
in the presence of witnesses : though this is rather for preserving 
the evidence, than of the essence of the deed. 

in. A deed may be avoid ed,OT rendered of no effect, by matter 
ex post facto: as, 1. By rasure or other alteration in any material 
part. 2. By breaking off, or defacing the seal, with the inten- 
tion of avoiding the deed, for accidental defacement is of no 
effect. 3. By delivering it up to be cancelled. 4. By the dis- 
agreement of such, whose coiicun’cnce is net’essary, in order for 
the deed to stand : as, the husband, in certain cases, where a 
feme-covert is concerned; an infant, or j)ersoii under duress, 
when those disabilities are removed, and the like. 5. By the 
judgment or decree of a court of justice. This was anciently 
the province of the Star Chamber; it is now the jmiviuco of 
every court when it appears that the deed was obtained by fraud, 
force, or other foul practice; or is proved to be an absolute 
forgery. 

Next to bo considered are the several species of deeds, and their 
respective incidents, used in the alienation of retd estates ; wliich 
are either conveyances at coninmt law, or such as receive their 
force and efficacy by virtue of the statute of uses. 

Of conveyances by the common law, some may l)e called 
original or primary conveyances; which are those by means 
whereof the estate is created; others arc derivative, or secondary; 
whereby the estate, originally created, is enlarged, restrained, 
transferred, or extinguished. 
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Original conveyances are the following: 1. Feoffment; 2. 
Gift; 3. Grant; 4. Lease; 5. Exchange; 6. Partition: Deriva- 
tive axe, 7. Kolease; 8. Confirmation; 9. Surrender; 10. Assign- 
ment; 11. Defeazance. 

1. A feoffment, feoffamentum, is derived from feoff are or in- 
f endure, to give a feud ; and is therefore donatio ftudi, the most 
ancient method of conveyance ; he that gives, being called the 
feoffor; and the j^erson enfeoffed the feoffee. 

But by tlic mere deed the feoffment is by no means perfected ; 
there remains a very material ceremony to be performed, called 
livery of seisin, without which the feoffee has but a mere estate 
at will ; this livery l>eiiig no other than the feudal in vesture 
which is absolutely necessary to complete the donation. 

Among the ancient Goths and Swedes, a sale of lands was made 
in the ])resence of witnesses, who extended the cloak of the 
buyer while the s(‘ller cast a clod of the land into it, in order to 
give possession ; and a staff or wand was sometimes passed from 
the vendor to the vendee, through the hands of the witnesses. 
With the Saxons the delivery of a turf was a necessary 
solemnity, to establish the conveyance of lands. And, to this 
day, the conveyance of a copyhold is usually made from the 
seller to the lord or his steward by delivery of a rod or verge, 
and then from the lord to the purchaser by re-delivery of the 
same, in the presence of a jury of tenants. 

For many years feoffments have been little used. This con- 
veyance had tlie effect of passing a fee, if purporting to do so, 
even though the feoffor had a less estate, and was sometimes 
used because it also destroyed contingent remainders and powers 
appendant. There was tliis risk, however, that it might create 
a forfeiture of the grantor’s estate. It was called a tortious con- 
veyance, while other assurances, such as bargain and sale, lease 
and release, were styled innocent conveyances, having no opera- 
tion beyond passing such estate as the grantor had to convey. 
The tortious oi)eration of feoffments having l>een abolished, and 
corporeal heredihiments made transferable by grant, feoffments 
are scarcely ever resorted to. 

2. The conveyance by gift, donatio, is juo]X5rly applied to the 
creation of an estate-tail, and differs in nothing from a feoffment 
but in the natui’e of the estate passing by it. 
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8. Grants, concessiones, are the regular method of transferring 
incorporeal hereditaments, or such things whereof no livery can 
l>e had. Hence all corporeal hereditaments, as lands and houses, 
were said to lie in livery '; and the others, as advowsons, com- 
mons, reversions, &c., to lie in grant. These, therefore, pass 
merely by the delivery of the deed. And now tliat tlie immediate 
freehold lies in grant , there is practically no difference whatever 
between these two kinds of conveyance. 

4. A lease is a conveyance, usually in consideration of rent, 
for life, for years, or at will, but always for a leas time than the 
lessor has in the premises ; for if it be for the whole interest, it 
is more properly an assignment than a lease. 

Whatever restriction, by the feudal law, might in former 
times 1)C observed with regard to leases, by the common law, all 
l)ersons seised of any estate might let leases to endure so long 
as their ovti interest lasted, but no longer. Therefore tenant 
in fee-simple might let leases of any duration, for he had the 
whole interest ; but tenant in tail, or for life, could make no 
leases which should bind the issue in tail or reversioner ; nor 
could a husband seised jnre uxor is, make a valid lease for any 
longer term than tlie joint lives of himself and his wife. Yet 
some tenants for life might make leases of equal duration with 
those granted by tenants in fee-simple, such as parsons and 
vicars with consent of the patron and ordinary. So bishops 
and deans, and such other sole ecclesiastical corporations, 
might, with the concurrence and confirmation of such persons 
as the law requires, have granted their lands without any 
limitation or control. And corporations aggregate might have 
made what estates they pleased, without the confirmation of 
any other person whatsoever. Whereas now, by several statutes, 
this power is restrained; and, where in the other cases the 
restraint by the common law seemed too hard, it is in some 
measure removed. The former statutes are called restraining, 
the latter enabling statutes. The enabling statutes specify the 
conditions on which leases granted by tenants in tail or for life, 
or tenants by the courtesy or in dower, or persons seised in 
right of their churches, may grant leases, valid as against their 
successors. The dimhling or restraining statutes were passed 
to prevent bishops, deans, and chapters, colleges, and other 
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ecclesiastical or eleemosynary corporations, and all parsons and 
vicars, from making improvident leases ; which they were always 
ready to do, in consideration of a fine or premium paid to 
themselves, the interests of their successors being entirely dis- 
regarded. But to ascertain in what manner and to what extent 
these persons and bodies corporate are restrained, the statutes 
themselves must be consulted. 

5. An exchange, is a mutual grant of equal interests, the one in 
consideration of the otlier ; winch must be followed by entry 
on both sides; for, if either jmrty die Ixifore entry, tlie exchange 
is void. And if either party be evicted of the lands taken in 
exchange, through defect of the other’s title, he shall return 
back to the possession of his own, by vu-tue of the implied 
warranty contained in all exchanges. 

The inconveniences attending this kind of exchange have 
led to its entire disuse ; mutual conveyances being in ordinary 
cases resorted to. The Inclosure commissioners may also effect 
exchanges on the application of the persons inteiested therein ; 
the great advantage of which method is, that the order of 
the commissioners cannot he impeached by reason of any 
infirmity of estate in the persons on whose application it ,iB 
made ; and that the property on each side taken in exchange, 
enures to the same uses, intents, and purix)ses, and is subject 
to the same charges as that given in exchange. 

6. A partition, is when two or more joint tenants, coparceners, 
or tenants in common, agree to divide the lands so held among 
them in severalty, each hiking a distinct part. This, too, 
can be effected under the authority of the Inclosure com- 
missioners. 

These are the several primary or original conveyances. Those 
which remain are of the secondary or derivative sort. 

7. Releases ; whicli are a discharge or conveyance of a man’s 
right in lands to another that has some former estate therein. 
And these may enure either, 1. By way of enlarging an estate, or 
enlarger Vest ate: as, if there be tenant for life, remainder to 
another in fee, and he in remainder release s all his right to the 
particular tenant and his heirs, this gives him the estate in fee. 
2. By way of passing an estate, or initter Vestate : as when one of 
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two coparceners releases all her right to the other, this passes 
the fee-simple of the whole. 3. By way of passing a right, or 
mitter le droit: as if a man ho disseised, and releases to liis dis- 
seisor all his riglit ; hoiH'hy the disseisor acquires a new right, 
which renders that lawful which before was tortious. 4. By 
way of extinguish rneyit ; as if my tenant for life makes a lease to 
A for life remainder to B and his lu’irs, and I release to A ; this 
cxtingnislics my riglit to the reversion, and sliall enure to the 
advantage of B’s remainder as well as of A’s i^articular estate. 

8. A confirmation is allied to a release, being a conveyance of 
an estate or right in esse wdiereby a voidable estate is made 
unavoidable; as if tenant for life leases for forty years, and 
dies during that term, here the lease for years is voidable 
by him in reversion ; yet, if ho has confirmed the estate of the 
lessee for years, 1 before the death of tenant for life, it is no longer 
voidable but sure and unavoidable. 

9. A surrender, sitrsumrcddif io,OT rendering up, is of a nature 
directly opposite to a release; that operates by the greater 
estate^s descending I'^on the less, a surrender is the falling of a 
less estate into a greater. There may also be a surrender in law 
by the acceptance by the tenant of a new estate inconsistent 
with his jirior estate. Thus a now lease made to a jierson in 
possession uiid(3r an old lease, and accepted by him, o])erates as 
a surrender in law of the old one; for from such acco])tancc the 
law implies his intention to yield up the estate wfiiich he hiid 
before, though he may not by express words of surrender have 
declared as much 

10. An assignment is properly a transfer, or making over to 
another, of the right one has in estate; but it is usually 
applied to an estate for life or years. And it difiers from a lease 
only in this : that by a lease one gi’ants an interest less than his 
own, reserving to himself a reversion ; in assignments he parts 
with the whole property, and the assignee stands for most 
puiqioscs in the ])Iace of the assignor. The assignee is, however, 
not bound by all the covenants of the assignor, the general rule 
being that he is bound by all covenants which run with the land, 
but not by collateral covenants which do not run with the land. 
Covenants for quiet enjoyment, to pay rent and taxes, to repair 
and leave repaired, to cultivate the lands in a particular manner. 
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not t > carry on certain trades, are all covenants running with 
the land. 

An assignment docs not discharge the original lessee or his 
representatives from tlic covenant for payment of rent, or any 
other, but he still remains liable to tlie lessor : and this, although 
the latter may have recognised the assignee as his tenant. The 
assignee, again, is only liable on the covenants so long as his 
ownershi]) lasts ; and if he re-assigns to another he is comi)letely 
discharged, although the assignee be a pauper, and utterly 
unable to perform the covenants. 

But if, instead of assigning, the lessee make an under-lease 
out of his interest, the under-lessee is not liable to the original 
lessee for rent or covenants, as an assignee of the whole teim 
would have been. Ho cannot, however, take irresi^ective of the 
covenants in the original lease, which run with the land; for a 
person contracting for an under-l(‘ase is bound to infoim himself 
of what the covenants in the original lease are, otherwise if he 
enter and take ])osscssion he will be bound by them. 

11. A defeazance is a collateral deed, made at die same time 
with another conveyance, containing conditions, upon the per- 
formance of which the estate may be defeated. In this manner 
mortgages were, in former times, usually made ; the mortgagor 
enfeoffing the mortgagee, and he, at the same time, executing a 
deed of defeazance, whereby the feoffinent was rendered void on 
repayment of the money borrowed, at a certain day; but tliis 
method of mortgaging has long been out of use. 

Tlicrc yet remain to be 'spoken of some few conveyances 
which have their force an<I operation by virtue of the stcifufe of 
uses. 

Uses and irmfs are the same : being a conlidence reposed in 
another who was tenant of the land, or tvrre-feutmf, that he 
should dispose of the laud according to the intentions of cestui 
que use, or him to whose use it was granted, and suffer him to 
take the profits. As, if a feoffment was made to A and his 
heirs, to the use of, or in trust for, B and his boil’s ; here, at 
the common law, A the tern-tenant had the legal proiierty of 
the land, but B the cestui que use was, in conscience, to have 
the profits and disposal of it. 

This notion was transplanted into England from the civil 
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law, about the close of the reign of Edward m., by the 
foreign ecclesiastics; who introduced it to evade the statutes 
of mortmain, by obtaining grants of lands, not to their religious 
houses directly, but to the use of the religious houses: which 
the clerical chancellors of those times held to l)e binding in 
conscience; and, therefore, compelled the execution of such 
trusts in chancery. And, as it was easy to obtain such grants 
from dying persons, a maxim was established, that though by 
law the lands themselves were not devisable, yet, if a testator 
had enfeoffed another to his own use, and so was i)ossessed 
of the use only, such use was devisable by will. It has been 
seen how tliis evasion was crushed in its infancy with respect 
to religious houses. 

Yet, the idea being once introduced, it was afterwards applied 
to a number of civil purposes ; particularly as it removed the 
restraint on ^ilienations by will, and permitted the owners of 
lands to make various designations of their profits, as prudence, 
or justice, or family convenience, might require. Till, at length, 
during the commotions between the houses of York and Lan- 
caster, uses grew almost universtil; throiigli the desire that 
men had of securing their estates from forfeitures; wlien each of 
the contending parties, as they became n])i>ermost, alternately 
attainted the other. Wherefore, about the reign of Edward 
IV., the courts of equity began to reduce them to a regular 
system. 

Originally, the chancery would give no relief but against the 
very person himself intrusted for cest.vi que vse, and not against 
his heir or alienee. This was altered in the reign of Henry VI., 
with resjjcct to the heir ; and afterwards the rule was extended 
to such alienees, as had purchased without consideration, or 
with express notice. A purchaser for value without notice 
might hold the land discharged of any trust. And, if the feoffee 
to uses died without an heir, or committed a forfeiture or married 
neither the lord who entered for his esclieat or forfeiture, nor 
the husband who retained the possession as tenant by the 
courtesy, nor the wife to whom dower was assigned, were liable 
to perform the use : because they were not parties to the trust, 
but came in by act of law ; though doubtless their title in reason 
was no better than that of the heir. 

On the other hand, the use itself, or interest of cestui que use. 
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was learnedly refined upon with many elaborate distinctions. 
And, 1. It was held that nothing could be granted to a use, 
whereof the use is inseparable from the possession : as ways or 
commons, or whereof the seisin could not be instantly given. 
2. A use could not be raised without a sufficient consideration. 
For where a man makes a feoffment to another without con- 
sideration, equity presumes that he meant it to tlie use of 
himself, unless he expressly declares it to he the use of another, 
and then nothing shall be presumed contrary to his own ex- 
pressions. 3. Uses were descendible according to the rules of 
the common law, in the case of inheritances in possession ; for 
in this and many other lespects spf/uitaa seqnUur legem. 4. Uses 
might be assigned by secret deeds Ixjtwccn the parties, or be 
devised by last will and testament : for, as the legal estate in 
the soil was not transferred by these transactions, no livery of 
seisin was necessary. 5. Uses did not escheat for felony or other 
defect of blood ; for escheats, &c.,are the consequences of tenure, 
and uses are held of nobody; but the land itself was liable 
to escheat, and the lord might hold it discharged of the use. 
6. No wife could be endowed, or husband have his courtesy, of a 
use : for no trust was declared for tlieir l)enefit, at the original 
grant of the estate. And therefore it became customary, when 
estates were put in use, to settle before marriage some joint 
estate to the use of the luisband and wife for their lives, which 
was the origin of modern jointures. 7. A use could not be 
taken under legal process, for the debts of ccfitui que use. For, 
being merely a creature of equity, tlie common law, which 
looked no further tlian to the person actually seised of the land, 
could award no process against it. 

It is impossible here to pursue the doctrine of uses through 
all those refinements which gave rise to Lord Bacon’s complaint, 
that this course of proceeding was turned to deceive many of 
their just and reasonable rights. A man that had cause to 
" sue for land, knew not against whom to bring his action, or 
" who was the owner of it. The wife was defrauded of her 
“ dower ; the husband of his courtesy ; the lord of his wardship, 
“ relief, heriot, and escheat ; the creditor of his extent for debt ; 
** and the poor tenant of liis lease.” To remedy which many 
statutes were enacted, which made the lands liable to be ex- 
tended by the creditors of cestui que use; allowed actions for the 
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freehold to be brought against him, if in the actual enjoyment 
of the profits ; made him liable to actions of waste ; established 
his conTcyances and leases made without the concurrence of his 
feoffees ; and gave tlic lord the wardsliip of his heir, with certain 
other feudal ])erquisites. 

These provisions all tended to consider cestui qtce use as the 
real owner; and at length that idea was carried into effect 
under Henry VIII. by tlia Statute of Uses ; whicli enacts, that 
“when any j)erson shall be seised of lands, &c., to the use, 
“ confidence, or trust, of any other person or body politic, 
“ the person or cor])oration entitled to the use, shall from 
“ thenceforth stand and l>e seised or possessed of the land, &c. 
“ of and in the like estates as they have in the use ; and 
“ that the estate of the person so seised to uses shall be deemed 
“ to be in him or them that have the use.” The statute thus 
executes the use, as the lawyers term it; that is, it conveys the 
possession to the use, and transfers the use into possession ; 
thereby making cestui que use complete owner of the lands, as 
well at law as in equity. 

The statute having thus annihilated the intervening estate of 
tlie feoffee, and turned the interest of cestui que tise into a leyal 
instead of an equitable ownerslii]), the courts of common law had 
to take cognizance of uses. And, considering them now as 
merely a mode of conveyance, many of the rules of equity were 
adopted by t\m judges of the conunon law. The same persons 
were held ca]>ahlc of being seised to a use, the same considera- 
tions were necessary for raising it, and it could only be raised 
of the same hereditaments as formerly. But as the statute, the 
instant it was raised, converted the use into an actual possession, 
a great number of the incidents, that formerly attended it, were 
now at an end. The land could not escheat or be forfeited by 
the act or defect of the feoffee, nor be aliened to a purchaser 
dificharged of the use, nor be liable to dower or courtesy, on 
account of the seisin of the feoffee; because the legal estate 
never was in him for a moment, but was instantaneously trans- 
ferred to cestui que use as soon as the use was declared. And, 
as the use and tlie land were now convertible terms, they 
became liable to dower, courtesy, and escheat, in consequence 
of the seisin of cestui que use, who was now become the terre^ 
tenant also ; and they likewise were no longer devisable by will. 
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The judges were soon compelled also to depart from the 
rigour and simplicity of the common law, and to allow a more 
complex construction upon conveyances to uses, than upon 
others. Hence, the recognition of contingent or springing uses^ 
shifting uses, resulting uses, and other details necessary to be 
known of the conveyancer, but which would in this place only 
confuse. 

The first effect of this equitable train of decision in the courts 
of law was that the power of the chancery over landed property 
was greatly diminished. Butoneor two scruples, which the judges 
found it impossible to get over, restored it with tenfold increase. 
They held, in the first X'^ace, that '"no use could be limited on 
“ a use ; ” and, tlierefore, on a feoffment to A and his heirs to the 
use of B and his heirs, in trust for C and his heirs, they held 
that the statute executed only the first use, and that the second 
was a mere nullity : not adverting that the instant the first use 
was executed in B, he became seised to the use of C, which 
second use the statute might as well be permitted to execute as 
it did the first ; and so the legal estate might be instantaneously 
transmitted down through a hundred uses ui)on uses, till 
finally executed in the last cestui gue use. Again, as the statute 
mentions only such i)crsons as were seised to the use of others, 
this was held not to extend to term of years or other chattel 
interests, whereof the termor is not seised, but only possessed ; 
and, therefore, if a term of one thousand years be limited to A, 
to the use of B, the statute does not execute this use, but leaves 
it as at common law. Lastly, where lands are given to one and 
his heirs, in trust to receive and pay over tlie profits to another, 
this use is not executed by the statute; for the land must 
remain in the trustee to enable him to ]>erform the trust. 

Of the two more ancient distinctions the courts of equity 
quickly availed tliemselves. In the first case, it was evident 
that B was never intended by the parties to have any beneficial 
interest: and, in the second, the cestui gue use of the term was 
expressly driven into the chancery to seek his remedy; and 
therefore that court determined, that though these were not 
uses which the statute could execute, yet still they were trusts 
in equity, which in conscience ought to l)e ]>erfonned. To this 
the reason of mankind assented, and the doctrine of uses was 
revived, under the denomination of tmsts ; and thus, by this 
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strict construction of the courts of law, a statute made upon 
great deliberation, and introduced in the most solemn manner, 
had no other effect than to add a few words to a conveyance. 

The courts of equity, however, in the exercise of their new 
jurisdiction, avoided those mischiefs wliich made uses intoler- 
able. They consider a trust-estate equivalent to the legal owner- 
ship, governed by the same rules of proi)erty, and liable to every 
charge in equity, which the other is subject to in law : and, by 
a long series of uniform determinations, with some assistance 
from the legislature, they have raised a system of rational juris- 
prudence, by which trusts are made to answer in general all the 
beneficial ends of uses, without their inconvenience or frauds. 
The trust will descend, may be aliened, is liable to debts, to exe- 
cutions, to forfeiture, to leases and other incumbrances, nay, even 
to the courtesy of the husband, as if it was an estate at law. 

The only service, therefore, to which the statute of uses is 
now consigned, is in giving efficacy to the various kinds of 
deeds which have supjilanted those recognised by the common 
law, viz. : 

12. The covenant to stand seised to uses : by which a man 
seised of lands, covenants that he will stand seised of the same 
to the use of his child, wife, or kinsman; for life, in tail, or in 
fee. Here, the statute executes at once the estate; for the 
party intended to be lienefitcd, having thus acquired the use, 
is thereby put at once into corj)oral possession of the land, 
without ever seeing it, by a kind of parliamentary magic. But 
this conveyance only operates, when made upon such con- 
siderations as blood or marriage, and is now seldom used. 

13. A bargain and sale, whereby the bargainor bargains and 
sells the land to the bargainee, and thereby becomes seised to 
the use of the bargainee ; the statute completing tlie purchase, 
that is, the bargain vests the use, the statute the ix)sses8ion. 
It was foreseen that conveyances thus made would want that 
notoriety which the old common law assurances gave; and 
therefore to prevent clandestine conveyances, 27 Hen. VIII. c. 16, 
enacted that such bargains and sales shall not enure to pass a 
freehold, unless the same be made by indenture, and enrolled 
within six months in one of the courts of Westminster-hall 
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or with the cmto% rotulorum of the county. Clandestine bargains 
and sales of chattel interests, or leases for years were then 
thought not worth regarding; on which ground, indeed, they 
were overlooked in framing the statute of uses, and therefore 
such bargains and sales are not directed to be enrolled. This 
omission gave rise to : — 

14. The conveyance by lease and release ; which was thus 
contrived: a lease, or rather bargain and sale, upon some 
pecuniary consideration, for one year, was made by the tenant 
of the freehold to the lessee or bargainee. This, without any 
enrolment, made the bargainor stand seised to the use of the 
bargainee, and vested in the bargainee the tise of the term for 
a year, and then the statute immediately annexed the possession. 
He therefore, being thus in i)ossessioii, was capable of receiving 
a release of the freehold and reversion, which, by law, must be 
made to a tenant in possession, and, accordingly, the next day, 
a release was granted to him. Tliis wm held to supply the 
place of livery of seisin, and so a conveyance by lease and release 
was said to amount to a feoffment. The lease for a year, on 
which the title was founded, and which was a mere form, was 
made unnecessary by 4 & 5 Viet. c. 21; and thus a release 
only was required. This release has been superseded by 8 & 9 
Viet. c. 106 ; which permits freeholds to be transferred without 
livery; and thus although a deed, by which a freehold is 
conveyed, is usually denominated a release, it is really a grant ; 
and might with i)erfect projuiety be considered an original 
assurance, and not a derivative conveyance oi)erating under the 
statute of uses. 

15. Deeds of appointment or of revocation and new ajpointment 
of uses, one of the many methods in which uses have been 
utilized, are founded on a power, reserved at the raising of the 
uses, to revoke such as were then declared. It is usual, in 
marriage settlements, for instance, to declare the uses, after 
those given to the husband and wife, to be for the children of 
the marriage, in such proportions and for such estates as the 
husband and wife, oi* the survivor, shall appoint ; and to confer 
power on the husband and wife, or suiwivor, to revoke any ap- 
pointment that may be so made. This power, thus given, is 
carried into effect by a deed of appointment, which itself conveys 
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no estate, but merely designates the person to take the use. 
Thus, if land were conveyed to A, the feoffee to uses, and his 
heirs, to such uses as B, the purchaser, should appoint, and in 
default of appointment, to B in fee, here B, if he wished to sell, 
might, by exorcising the power of appointment, exclude his 
wife’s dower, which would have attached at once had the estate 
been limited to the use of him and his heirs. For the purchaser 
C came in under the original conveyance, and took, upon the 
appointment of B, the use to which A, the feoffee or releasee to 
uses stood seised ; and which the statute executed in C, to the 
exclusion altogether of B, whose estate in fee, being in default 
only of appointment by him, never came into existence. 

16. Another kind of assurance is that founded upon a power 
given by a will or an act of parliament, on which, although 
the words of conveyance are usually bargain and sell,” the 
estate passes by force of the will or act -of parliament, the 
person who executes the power, merely nominating the party 
to take the estate. 

17. There is an anomalous class of deeds, operating as con- 
veyances, which cannot be said to fall under any of the preceding 
heads, those, namely, which owe their efficacy to an act Of 
parliament. The promoters of an undertaking, for instance, 
who have contracted for the purchase of lands under the 
Lands Clauses Consolidation Act, 1845, and cannot obtain a 
conveyance, may, upon depositing the purchase-money in the 
Bank of England, execute a deed-poll, conveying the land to 
themselves ; on the execution of which, the estate of the party 
with whom the agreement was made vests absolutely in the 
promoters of the undertaking. 

Before concluding, such deeds as are used not to convey, but 
to charge or incumber, lands, and to discharge them again, may 
be mentioned. Of this nature are, obligations or bonds, recog^ 
nizances, and defeazances upon them both. 

1. An obligation or bond is a deed whereby the obligor obliges 
himself, his heirs, executors, and admin istmtors, to pay a certain 
sum of money to another at a day appointed. If this be all, the 
bond is called a single one, simplex obligatio : but there is gene- 
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rally a condition added, that, if the obligor does some particular 
act, the obligation shall be void, or else shall remain in full 
force : for instance, repayment of a principal sum of money bor- 
rowed of the obligee, with interest. In case this condition is 
not performed, the bond becomes forfeited, or absolute, at law, 
and charges the obligor, while living ; and after his death the 
obligation descends upon his heir, who, on defect of i)ersonal 
assets, is bound to discharge it, provided he has real assets by 
descent as a recompense. So that it may be called, though not 
a direciy yet a cvllataral, charge upon the lands. 

2. A recognizance is an obligation of record, which a man 
enters into before a court or magistrate, with condition to do 
some particular act; as, to keep the peace, to pay a debt, or the 
like. It is in most respects like any other bond, the form of it 
being, ‘'that A B doth acknowledge to owe to our lady the 
" queen, to the plaintiff, to C D, or the like, the sum of ten 
" pounds,” with condition to be void on performance of the 
thing stipulated. This is witnessed only by the record of the 
court, so that it is not in strict propriety a deed, though the 
effects of it are greater than a common obligation, being allowed 
a priority in point of i)a3ment, and binding the lands of the 
cognizor, from the time of enrolment on record. 

Of a nature somewhat similar to a recognizance, is a judgment 
of the High Court of Justice, which operates as a charge upon 
all the property of the person against whom it is entered up. 
The mode usually resorted to of giving a creditor a lion upon 
his debtor's real property, is where an action had been com- 
menced, by giving a cognovit actionem or confession of the 
plaintiffs right, or by giving a w’arrant of attorney to confess 
a judgment, which, when entered up, in pursuance either of the 
cognovit or warrant of attorney, becomes a charge upon the 
lands of the debtor. It is of no avail, however, against hond 
fide purchasers or mortgagees of the lands, or creditors having 
a charge thereon, unless a memonindum be registered in the 
proper office, process of execution issued thereon, and similarly 
registered, before the date of the conveyance, mortgage, or 
charge ; the writ put in force wnthin three months after its 
registration ; and the land actually delivered in execution or 
pursuance thereof. The registration of the judgment itself 

o 2 
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only holds good for five years, when it must be re-registered, 
in order to be binding. But as between the debtor and his 
creditor, to whom he executes the warrant, it is a valid charge, 
binding the debtor’s lands, and comes properly under the head 
of matter in pais, by which estates may be affected. 

3. A defeazance, on a bond recognizance or judgment recovered, 
is a condition, which, when performed, defeats or undoes it, in 
the same manner as a defeazance of an estate before mentioned. 

To these the principal deeds, by which estates may be con- 
veyed, one palpable defect is applicable, viz., the want of 
notoriety; so that purchasers or creditors cannot know with 
any certainty, what the estate and the title to it in reality are, 
upon which they arc to lay out or to lend their money. It has 
often been proposed to establish a general registry of deeds 
affecting real property; but no serious or well considered at- 
tempt to do so has yet been made. A Land Beyistry, as it is 
called, has been established ; but its operations are confined to 
such proi)erty only as the owners who are so advised choose 
to enter in its books. 


CHAPTER XVIII. 

OP ALIENATION BY MATTEE OP EBCOBD. 

Assubances by matter of record are such as do not entirely 
depend on the act or consent of the parties themselves : but the 
sanction of a court of record is called in to preserve, and be a 
jjerpetual testimony of the transfer of the i)roi>erty. Of this 
nature are, I. Private acts of parliament; and 2. Grants by the 
crown. To this class belong, 3. IHsentailiny Deeds, now substi- 
tuted for Fines and Recoveries ; and to the same class must now 
be referred , — L Vesting orders of the High Court of Justice ; 
orders in bankruptcy, deeds executed and awards made by 
public boards under the authority of acts of parliament, and 
conveyances of property recorded in the land registry. 

I. Private acts of parliament have become a very common 
mode of assurance. For it sometimes happens, that by the 
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ingenuity of some, and the blunders of other practitioners, 
an estate is so grievously entangled, that it is out of the power 
of any court to relieve the owner. Or it may sometimes 
happen, tliat, by the strictness or omissions of family settle- 
ments, the tenant is abridged of some reasonable ];)ower, which 
cannot be given him by any court. In such cases, the power 
of parliament is called in, to cut the knot ; and by a particular 
law to unfetter an estate ; to give its tenant reasonable powers ; 
or to assure it to a purchaser, against the remote or latent 
claims of infants or disabled persons, by settling a proper 
equivalent in proportion to the interest so barred. 

n. The sovereign's grants are also matter of record. For, no 
freehold may lie given to the crown, nor derived from it, but by 
matter of record. And for tliis several offices exist, through 
which all grants must pass, and be enrolled; that the same 
may be insi^ectcd by the officers who are to inform the sovereign 
if anything contained therein ought not to be granted. These 
grants are by letters that is, open letters, literoe lyatentes : 

not sealed up, but exposed to open view; and are usually 
addressed by the sovereign to all his subjects. They differ 
from letters directed to particular persons, and for particular 
purposes; which, not being proj^er for public inspection, are 
closed up, and are called writs close, Uteroe clausce, and recorded 
in the close-drolls, as the others are in the patent-trulls, 

III. Disentailing Deeds, which have replaced Fines and Common 
Recoveries, call for more detailed explanation. 

A fine, formerly the usual method of transferring a freehold, 
was an amicable agreement of a suit, actual or fictitious, whereby 
the lands, were acknowledged to l)e the right of one of the 
parties. Originally it was founded on an actual suit, com- 
menced for recovery of the land ; and the jx)ssession thus gained 
was found to be so sure, that fictitious actions were introduced 
for the Sake of obtaining the same security. It was so called 
because it put an end, not only to the suit, but also to all other 
suits and controversies concerning the same matter. The party 
to whom the land was to be conveyed, commenced an action 
against the other, the foundation of which was a supposed 
agreement that the one should convey the lands to the other ; on 
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the breach of which the action was bi ought. On this there was 
a primer fine, or fee due to the crown. The suit being thus com- 
menced/ then followed the Ucentia concordandi, or leave to agree 
the suit. For, as soon as the action was brought, the defendant, 
knowing himself to be in the wrong, was supposed to make 
overtures of peace to the plaintiff. Who, accepting them, but 
having, upon suing out his writ, given pledges to prosecute 
his suit, which he endangered if he now deserted it without 
licence, he therefore applied to the court for leave to make the 
matter up. This leave was readily granted, but for it there 
was also another fine due to the king, called the kinefis silver, or 
sometimes the post fine, with respect to the primer fine before 
mentioned. 

Next came the concord, or agreement, which was an acknow- 
ledgment from the defendants that the lands were the right of 
the plaintiff. And from this recognition, the party levying the 
fine was called the cognizor, and he to whom it was levied, the 
cognizee. If there were any feme-covert among the cognizors, 
she was privately examined whether she did it willingly or by 
compulsion of her husband. By these acts all the essential 
parts of a fine were completed ; and, if the cognizor died the 
next moment, still the fine might be carried on in all its re- 
maining parts ; of which the next was the note of the fine, or 
an abstract of the concord ; naming the parties, the land, and 
the agreement, which was duly enrolled ; after which came the 
last part, or foot of the fine, or conclusion of it ; wliich recited 
the parties, day, year, and place, and before whom it was 
acknowledged or levied. Of this there were indentures 
engrossed and delivered to the cognizor and the cognizee; 
usually beginm’ng thus, ** hcec est finalis concordia, this is the 
'' final agreement,” and then reciting the whole proceeding at 
length. 

The proceeding by common recovery was invented by the 
ecclesiastics to elude the statutes of mortmain ; and after- 
wards encouraged by the courts, in order to bar not only 
estates-tail, but also remainders and reversions expectant there- 
on. It was an action, either actual or fictitious; and in it the 
lands were recovered against the tenant of tlie freehold ; which 
recovery, being a supposed adjudication of the right, bound all 
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persons, and vested an absolute fee-simple in the plaintifT. 
Thus, supposing David Edwards to be tenant of the freehold, 
and desirous to suffer a common recovery, in order to bar all 
entails, remainders, and reversions, and to convey the same in 
fee-simple to Francis Golding : to effect this, Golding brought 
an action against him for the lands, alleging that Edwards, here 
called the tenant, had no legal title to them ; but that he came 
into possession after one Hugh Hunt had turned the plaintiff 
out. Hereupon the tenant appeared, and called upon one Jacob 
Morland, who was supposed, at the original purchase, to have 
warranted the title to the tenant; and thereupon he prayed, 
that Morland might be called in to defend the title wliich he 
had so warranted. This was called the voucher, vocatio, or calling 
of Jacob Morland to warranty; and Morland was called the 
vouchee. Upon this, Morland appeared, and defended. Where- 
upon Golding, the plaintiff, desired leave of the court to imparl, 
or confer with the vouchee in private, which was allowed him. 
And soon afterwards Golding returned to court, but Morland 
made default. Whereupon judgment was given for the plaintiff, 
Golding, now called the recoverer, to recover the lands in ques- 
tion against the tenant, Edwards, who was now tlie recoveree : 
and Edwards had judgment to recover of Morland lands of 
equal value, in recompense for the lands so warranted by him, 
and now lost by his default. This was called the recompense, 
or recovery in value. But, Morland having no lands of his own, 
being usually the crier of the court, who, from being frequently 
thus vouched, was called the common vouchee, it is plain that 
Edwards had only a nominal recompense for the lands so 
recovered against him by Golding; which lands were now 
absolutely vested in the said recoverer by judgment of law, and 
seisin thereof was delivered by the sheriff of the county. So 
that this collusive recovery operated merely in the nature of a 
conveyance in foe-simple, from Edwards, the tenant-in-tail, to 
Golding, the purchaser. 

The supposed recompense in value was the reason why the 
issue in tail and remainder were barred by a recovery. For, if 
the recoveree had obtained a recompense in lands from the 
common vouchee, which there was a possibility in contemplation 
of law, though no probability of his so doing, these lands would 
have supplied the place of those so recovered from him by 
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collusion, and would have descended to the issue in tail 
and in remainder; who thus sustained no actual loss by the 
proceedings of the tenant-in-tail; who by this fictitious pro- 
ceeding might convey the lands held in tail to the recoveror, 
his heirs and assigns, absolutely free and discharged of all 
conditions and limitations in tail, and of all remainders and 
reversions. 

To such awkward shifts it was necessary to have recourse, in 
order to got the better of that stubborn statute De Ihmis, The 
design of these contrivances was certainly laudable, the un- 
riveting the fetters of estates-tail, which wore attended with 
a legion of mischiefs to the commonwealth. But, while the 
end is to be applauded, the means cannot be admired; and 
many expedients were accordingly suggested to get rid of 
these emi)ty forms; the most obvious remedy being to vest 
in every tenant-in-tail of full age the same absolute fee- 
simple at Once, which he might obtain whenever he pleased, by 
the collusive fiction of a common recovery. But fines and 
recoveries continued neveiihelcss to flourish in unabated 
exuberance until the reign of William IV. ; when the Fines and 
Eecoveries Act was passed ; which enables every actual teiiant- 
in-tail to dispose of the lands entailed, either for a fee-simple 
absolute or any less estate, as against all persons claiming 
either under the entail, or in remainder, or reversion, including 
the crown, by a simple dismtailing deed; the exercise of the 
power thus given being subject only to certain necessary restric- 
tions, for the preservation of existing interests. The explana- 
tion of this being matter for the practising conveyancer, need 
not be entered into here except on one point ; viz. : the passing 
of the estates and interests of married women, which could not, 
on account of the incapacity arising from coverture, have been 
otherwise effectually bound. The statute enables every married’ 
woman effectually to dis])ose of any estate; but her husband 
must concur in the deed; and it must bo acknowledged by her 
before a judge, or before commissioners appointed for the pur- 
pose ; on which occasion she is examined, whether she voluntarily 
and freely consents to it, a ceremony which was used when a 
married woman was cognizor in a fine ; and the object of which 
is too obvious to call for comment. 
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4. Another kind of assurances which may be classed among 
those by matter of record, are the orders of the High Court ; by 
which property may be transferred from one individual to 
another ; such, as the orders vesting property in trustees, sub- 
stituted for others who have become incapacitated, as by lunacy. 
The same principle applies in bankruptcy. 

The awards of the Inclosure commissioners, and commuta- 
tions by the Tithe commissioners, or of manorial rights by 
the Copyhold commissioners, may also be classed among assu- 
rances by matter of record. The i)roceedings do not depend on 
the consent of the parties, but must be ratified by the com- 
missioners; whoso awards are receivable in evidence without 
further proof, and are also conclusive as to every formality 
required for their validity, having l)een duly observed. 

5. Under this head also may be placed the short conveyances 
in a statutory form, used to transfer property by an entry 
merely on the Land Ilegistry, which thus exhibits a species of 
record of the transmissions of the property. 


CHAPTER XIX. 

OF ALIENATION BT SPECIAL CUSTOM. 

Auenation by special custom is confined to copyhold lands, 
and such customary estates as are holden in ancient demense, 
or in manors of a similar nature; which were originally no 
more than tenancies in villenage, and never alienable by deed ; 
for, as that might tend to defeat the lord of his seigniory, it 
is therefore a forfeiture of a copyhold. Nor are they transfer- 
able by matter of record ; but only in the court-baron of tlie 
lord, and by a proceeding called suirendcr and admittance. 

Surrender, sursum redditio, is the yielding up of the estate by 
the tenant into the hands of the lord, for such purposes as in 
the surrender are expressed. As, to the use of A and his heirs ; 
to the use of his own will ; and the like. In most manors, the* 
tenant comes to the steward, or else to two customary tenants 
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of the same manor, provided there be a custom to warrant it ; 
and there, by delivering up a rod, a glove, or other symbol, as 
the custom directs, resigns into the hands of the lord, by the 
hands and acceptance of his said steward, or of the said two 
tenants, all his interest and title to the estate ; in trust to be 
again granted out by the lord, to such i)erson8 and for such 
uses as are named in the surrender and the custom of the 
manor will warrant. If the surrender be made out of court, 
then, at the next or some subsequent court, the jury or homage 
present and find it upon their oaths ; which presentment is an 
information to the lord or his steward of what has been trans- 
acted out of court. Immediately upon such surrender, in court, 
or upon presentment of a surrender made out of court, the lord 
by his steward grants the same land again to cestui que use, who 
is sometimes called the surrenderee, to hold by the ancient 
rents and customary services; and thereupon admits him 
tenant to the copyhold, according to the form and effect of the 
surrender which must be exactly pursued. And this is done by 
delivering up to the new tenant the rod, or glove, or the like, 
in the name, and as the symbol, of corporal seisin of the lands 
and tenements. Upon which admittance he pays a fine to the 
lord according to the custom of the manor, and takes the oath 
of fealty. 

In this manner of transferring copyhold estates, may be 
plainly traced the feudal institutions. The fief is inalienable 
without the lord’s consent. For tliis purpose it is surrendered 
into his hands. Custom, and the law, wliich favours liberty, 
now gives the tenant a right to name his successor. Yet, even 
to this day, the new tenant cannot be admitted but by com- 
position with the lord, and paying him a fine by way of 
acknowledgment for the licence of alienation. Add to this the 
investiture, by delivering the symbol of seisin in presence of 
the other tenants in open court ; and, to crown the whole, the 
oath of fealty, the bond of feudal subjection. 

This method of conveyance is so essential to the nature of a 
copyhold, that it cannot be transferred by any other assurance. 
No feofi&nent or grant has any operation thereupon. Formerly, 
indeed, if a man would devise a copyhold he must have surren- 
dered it to the use of his will; and therein he must have 
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declared his intentions, and named a devisee, who would then 
be entitled to admission. But wills are now by statute as 
effectual without a previous surrender as they would have been 
with one. And the lord cannot refuse to admit when a surrender 
is made; the surrender and admittance being now merely 
forms to complete the investiture; actual presentment is not 
necessary, and admittance allowed at any time or place without 
holding any court for the purpose. 


XCflAPTEE XX. 

OP ALIENATION BY DEVISE. 

The last method of conveying real property is by devise^ or dis- 
position contained in a man’s last will. 

It seems sufficiently clear that, before the Conquest, lands 
were devisable by will. But, upon the in trod action of the 
military tenures, the restraint of devising lands naturally took 
place, as a branch of the feudal doctrine of non-alienation with- 
out the consent of the lord. 

No estate, consequently, greater than for a term of years, 
could, after the conquest, be disposed of by testament ; except 
only in Kent, in some ancient burghs, and in a few particular 
manors, where the Saxon immunities subsisted. And though 
the feudal restraint on alienation by deed vanished very early, 
yet this on wills continued for some centuries later ; from an 
apprehension of infirmity and imposition on the testator w 
extremis, which made such devises suspicious. 

But when ecclesiastical ingenuity had invented the doctrine 
of uses, uses began to be devised, and the devisee of the use, by 
proceedings in chancery compelled its execution. When the 
statute of uses annexed the possession to the use, these uses, 
being now the very land itself, became no longer devisable: 
which might have occasioned a great revolution in the law, had 
not the statute of ivills been made, temp. Hen. VIII. enacting 
that all persons seised in fee-simple might by will in writing 
devise to any other person, except to bodies corporate, two- 
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thirds of their lands, held in chivalry, and the whole of those 
held in socage: which, on the alteration of tenures under 
Charles 11., amounted to the whole of their landed property, 
except their copyholds. 

With regard to devises in general, experience soon showed 
how difficult and hazardous a thing it is, even in matters of 
public utility, to depart from the rules of the common law; 
which are so nicely constructed and so artificially connected 
together, that the least breach in any one of them disorders for 
a time the texture of the whole. Innumerable frauds and per- 
juries were quickly introduced by this parliamentary method of 
inheritance ; for so loose was the construction made upon this 
act by the courts of law, that bare notes in the handwriting of 
another person were allowed to be good wills within the statute. 
To remedy which, the Statute of frauds and perjuries^ temp. 
Car. n. directed, that all devises of lands and tenements should 
not only be in writing, but be signed by the testator, or some 
other person in his presence, and by his express direction ; and 
be subscribed, in his jnesence, by three or four credible wit- 
nesses; a number which, has since been reduced to two. A 
similar solemnity is requisite for revoking a devise; though 
the same may be also revoked by the burning, tearing, or de- 
stroying thereof by the devisor by his direction or in his presence 
and with the intention on his part to effect such revocation ; as 
likewise by the marriage of the testator. 

In the construction of the statute of Charles, it was adjudged 
that the testator s name, written with his own hand, at the 
beginning of his will, as, 1 John Mills do mahe this my last will 
“ and testament f was a sufficient signing, without any name at 
the bottom ; though the other were the safer way. It was also 
determined, that though -the witnesses must all have seen the 
testator sign, or at least acknowledge the signing, yet they 
might do it at different times. But they must all have sul> 
scribed their names as witnesses in his presence^ lest by any 
possibility they should mistake the instrument. But the testar 
tor’s signature, made by himself or some one in his presence, 
must now be at the foot or end of the will, and must be made 
or acknowledged in the presence of two witnesses, present at 
the same time, who must attest and subscribe the will in the 
presence of the testator. 
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Many questions were raised under the old law, as to the 
competency of the witnesses to a will. In one case, the judges 
were extremely strict in regard to the competency of the wit- 
nesses ; for tliey would not allow any legatee, nor by consequence 
a creditor, where the legacies and debts were charged on the 
real estate, to be a competent witness to the devise, as being too 
deeply concerned in interest not to wish the establishment of 
the will ; for, if it were established, he gained a security for his 
legacy or debt from the real estate, whereas otherwise he had no 
claim but on the personal assets. This determination, however, 
alaimed many purchasers and creditors, and threatened to shake 
most of the titles in the kingdom that depended on devises by 
will. For, if the will was attested by a servant to whom wages 
were due, by the apothecary or solicitor whose very attendance 
made them creditors, or by the parson of the parish who had 
any demand for tithes or ecclesiastical dues, and if, in such 
case, the testator had charged his real estate with the payment 
of his debts, the whole will, and every disposition therein, so 
far as related to real proi^erty, were held to be utterly void. 
This occasioned the statute 25 Geo. II. c. 6, which restored 
the competency and credit of such Jegateea ; by declaring void 
all legacies given to witnesses, thereby removing all possibility 
of their interest affecting their testimony. The same statute 
established the competency of creditors ; by directing their testi- 
mony to be admitted, but leaving their credit to be considered 
by the court before whom such will sliould be contested. 

The 1 Viet. c. 26, repealed the act of Geo. II., re-enacting and 
extending some of its provisions. It avoids bequests, not only 
to an attesting witness, but to the husband or wife of such 
witness; and expressly provides that the incomi^tency of a 
witness to prove the execution of a will, shall not render it 
invalid. It further enacts that any creditor^ or tlie wife of 
husband of any creditor, whose debt is charged upon tlie property 
devised or bequeathed by the will, may be admitted to prove the 
execution thereof as an attesting witness ; and that an executor 
of a will may be admitted to prove its execution, a point on 
which some doubts had previously existed. 

Another inconvenience was, soon after its introduction, found 
to attend the method of conveyance by devise ; in that creditors 
by specialties which affected the heir, provided he had assets by 
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descent, were now defrauded of their securities, not having the 
same remedy against the devisee of their debtor. But the pay- 
ment of simple contract as well as specialty debts, out of the 
real estate of the deceased debtor, has now been provided for 
by statute. 

A will of lands, made under the earlier statutes, was considered 
by the courts of law not so much in the nature of a testament 
as of a conveyance declaring the uses to which the land should 
be subject. And upon this notion was founded a distinction 
between such devises and testaments of personal chattels ; the 
latter operating upon whatever the testator died possessed of, 
the former only upon such real estates as were his at the time of 
publishing his will. No after-purchased lands therefore passed 
under such devise, unless, subsequent to the purchase or con- 
tract, the devisor re-published his will; but tliis distinction 
has been abolished ; and all property of whatever kind, to which 
a man is entitled, at the time of his death, passes by his will ; as 
the instrument now takes effect as if executed immediately 
before the testator’s death, unless a contrary intention appears 
by the document itself. 

This concludes what fell to be said on the title to things real ; 
a subject of extensive use, and variety. The many alterations 
which the doctrine of real property has undergone from the 
Conquest to the present time ; and the multiplicity of acts of 
parliament which have altered the common law, have made 
the study of this branch of national jurisprudence somewhat 
intricate. Accordingly such parts of it only have l^en selected 
as were of the most general use, where the principles were most 
simple, the reasons of them most obvious, and the practice 
least embarrassed. 
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^ CHAPTER XXI. X 

OF THINGS PERSONAL. 

Among things personal are included all things movalle^ which 
may attend a man’s person wherever he goes; and, therefore, 
l>eing only the objects of the law while they remain within its 
jurisdiction, and being also of a perishable quality, are not so 
much esteemed as things imrrwvaUe^ as lands and houses, and the 
profits issuing thereout. These were the favourites of our 
early legislators : who took all imaginable care in ascertaining 
the rights, and directing the disposition, of such property as 
they imagined to be lasting ; but entertained a very low opinion 
of all personal estate. Tlie amount of it, indeed, was compara- 
tively trifling during the feudal ages. Hence it was, that a tax 
of the fifteenth, tenth, or sometimes a much larger proportion, of 
all the movables of the subject, was frequently laid without 
scruple, though now it would alarm our merchants and stock- 
holders. And hence, likewise, may be derived the frequent 
forfeitures, inflicted by the common law, of all a man’s goods 
and chattels. 

Our ancient law-books do not therefore condescend to regrdate 
this species of property. There is not a chapter in Britton or 
the Idirror that can fairly be referred to this head ; and the little 
that is to be found in Glanvil, Bracton, and Fleta, seems princi- 
pally borrowed from the civilians. But since the extension of 
commerce, different ideas of it have sprung up. The courts 
now regard a man’s personalty in a light quite equal to his 
realty : and have adopted «r<ess technical mode of considering 
the one than the other ; frequently drawn from the Roman law, 
but principally from reason and convenience, adapted to the 
circumstances of the times. 

Things personal do not only include things movable, but 
also something more : the whole of which is comprehended under 
the general name of chattels, from the Latin catalla ; which pri- 
marily signified only beasts of husbandry, or cattle, but in its 
secondary sense was applied to all movables in genei-al. In the 
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Grand Coustumier of Normandy, a chattel is described as a mere 
movable, but at the same time it is set in opposition to a feud : 
so that, not only goods, but whatever was not a feud, were 
accounted chattels. And it is in this latter more extended 
sense that the law adopts it; the idea of goods, or movables 
only, being not suflScieutly comprehensive to take in everything 
that the law considers a chattel interest. 

Chattels, tlicrofore, are of two kinds, chattels real, and chattels 
personal, 

1. Chattels real are such as savour of the realty ; as terms for 
years of land, the next presentation to a church, an estate by elegit, 
or the like ; and are so called, as being interests issuing out of 
real estates ; of which they have one quality, viz., immobility, 
which denominates them real ; but want the other, duration : 
and this want it is that constitutes them chattels. The utmost 
period for wliich they can last is fixed, so that they are not 
equal in law to the lowest estate of freehold; a lease for a 
thousand years is not equal in law to a lease for another's life. 

2. Chattels personal are, properly speaking, things movahle ; 
which may be annexed to or attendant on the person of the 
owner. Sucli are animals, household stuff, money, and every- 
thing that can be transferred from place to place. 

Chattel interests, thus distributed, will now be considered: 
firstly, in regard to the nature of the j^^'opei ty to which they are 
liable ; and, secondly, the title to that property, or how it may 
be lost and acquired. 


CHAPTEE XXIL y 

OF PBOPEBTY IN THINGS PERSONAL. 

Pbopbuty, in chattels personal, may bo either in possession; 
which is where a man has not only the right to enjoy, but has 
the actual enjoyment of the thing : or else it is in actim ; where 
a man has only a bare right, without any occupation or enjoy- 
ment. And of these the former, or property in possession, is 
divided into two sorts, an absolute and a qualified property. 
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I. Property in pomssion absolute is where a man has, solely 
and exclusively, the right, and also the occupation, of movable 
chsffctels ; so that they cannot be transferred from him, or cease 
to be his, without his own act or default. Such may be all 
inanimate things, as goods, plate, money, jewels, and the like ; 
such also may be all vegetable productions, as the fruit of a 
plant, when severed from the body of it; or the whole plant 
itself, when severed from the ground. 

But with regard to animals, there is a difference made with 
respect to their several classes. They are distinguished into 
such as are domitce, and such as are ferae naturae : some being 
of a tame and others of a wild disix)8ition. In such as are of a 
nature tame, as horses, sheep, poultry, a man may have as 
absolute a property as in any object whatever. 

Other animals, not of a tame or domestic nature, are either 
not the objects of property at all, or else fall under the other 
division, that of qualified, or special property. 

One may have a qualified, but not an absolute property in all 
creatures that are ferae naturae, either per industriam, propter 
impotentiam, or propter privilegium. 

1. A qualified property may subsist in animals ferae naturae, 
per industriam hominis : by a man’s reclaiming and making them 
tame by art, industry, and education ; or by so confining them 
within his own immediate power, that they cannot escape and 
use their natural liberty. Such are deer in a park, hares or 
rabbits in an enclosed warren, doves in a dovehouse, pheasants 
or partridges in a mew, hawks that are fed and commanded by 
their owner, and fish in a private pond or in trunks. These 
are no longer the property of a man, than while they continue 
in his keeping or actual possession : for if at any time they 
regain their natural liberty, his property instantly ceases; 
unless they have animam reverkndi, which is only to be known 
by their usual custom of returning. 

2, A qualified property may also subsist with relation to 
animals ferae naturae, ratione impotentiae, on account of their own 
inability. As when hawks, herons, or other birds build in m^ 
trees, or rabbits or other creatures make their burrows in my land, 
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and have young ones there ; I have a qualified property in those 
young ones till such time as they can fly or run away, and then 
my property expires : but, till then, it is in some cases a trespass, 
and in others a misdemeanor for a stranger to take them away. 

3. A man may, lastly, have a qualified property in animals 
/erce uaturwy propter privilegium: that is, he may have the pri- 
vilege of hunting, taking, and killing game, in exclusion of 
other persons. 

This qualified property extends only to animals ferce naturee, 
when cither reclaimed, imi)otcnt, or privileged. Many other 
things may also be the objects of qualified proi)erty. It may 
subsist in the very elements, of fire or light, of air, and of water. 
A man can obviously have no absolute permanent property in 
these, as he may in the earth and land. Yet if a man disturbs 
another, and deprives him of the lawful enjoyment of these ; if 
one obstructs another’s ancient windows, corrupts the air of his 
house or garden, fouls his water, or if he diverts an ancient 
water-course that used to run to the other’s mill ; the law will 
protect the party injured in his possession. But the property, 
in them ceases the instant they are out of possession : for then 
they become again common, and every man has an equal right 
to appropriate them to his own use. 

These kinds of qualification in property depend uix)n the 
peculiar circumstances of the subject-matter, which is not 
capable of being under the absolute dominion of any proi)rietor. 
But property may also bo of a qualified or special nature, on 
account of the peculiar circumstances of the owner, when the 
*'bing itself is very capable of absolute ownership. As in case 
of or delivery of goods to another person for a particular 

use ; as fQ a carrier to convey to London, to an innkeeper to 
^ure in hig or the like. Here there is no absolute property 
in either the t»ailor or the bailee, the person delivering or him 
to whom it is delivered : for the bailor has only the right, and 
not the immediatt;» possession ; the bailee has the possession, and 
only a temporary rigt^t. But it is a qualified property in them 
both; and each of th^m is entitled to an action, in case the 
goods be damaged or ti^en away : the bailee on account of his 
immediate possession ; thfc bailor, because the possession of the 
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bailee is, mediately, his possession also. And so in other cases, 
as of goods pawned or distrained or taken in execution. But a 
servant, who has the care of his master’s goods or chattels, as a 
butler of plate, a shepherd of sheep, and the like, has not any 
property or possession, either absolute or qualified, but only a 
mere charge or oversight. 

Thus much of property in possession. Property is said to be 
in action, where a man has not the occupation, but merely a bare 
right to occupy the thing in question ; which right may be en- 
forced by an action ; whence the thing so recoverable is called a 
thing, or chose in action. Thus, money due on a bond is a chose 
in action ; for a property in the debt vests at the time mentioned 
in the obligation, but there is no possession till recovered by 
law. If a man promises to do any act, and fails in it, whereby 
I suffer damage, the recompense for this damage is a chose in 
action ; for though a right to some recompense vests in me at 
the time of the damage done, yet what such recompense shall 
be, can only be ascertained by action; and possession can only 
be given me by judgment and execution. In the former case, 
the property, or right of action, depends upon an express contract 
or obligation to pay a stated sum: in the latter upon an implied 
contract, that, if the covenantor does not perform the act he 
engaged to do, he shall pay me the damages I sustain by this 
breach of covenant. 

Besides actions thus arising upon contracts express or implied, 
there are also those which arise from some wrong or injury done 
by one man to another, ex delicto. For any such injury the law 
awards a compensation to the party aggrieved ; as for an assault 
on, or w'l’ongful imprisonment of, the person, or for an injury 
by libel or slander to reputation. So for a trespass on the 
lands, or for carrying away the goods of another, the wrongdoer 
must compensate the party injured, if he demand it in an action. 
To such compenimtion the party injured is entitled the instant 
he receives the injury ; and such damages therefore constitute a 
thing to be recovered by suit, a chose in action. 

There are thus two sources of property in action, namely, 
injuries arising from non-fulfilment of contracts expressed or 
implied, that is, ex contracta or quasi ex contractu ; and injuries 
to the person or to property arising from an infringement of the 

p 2 
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natural or relative rights of the individual wronged, that is, e* 

delicto or quasi ex delicto. 

Upon all contracts or promises, either express or implied, the 
law gives an action to the party injured, in case of non-perform- 
ance, to compel the wrongdoer to do justice to the party with 
whom he has contracted; and, on failure of performing the 
identical thing he engaged to do, to render a satisfaction equi- 
valent to the damage sustained. But while the thing, or its 
equivalent, remains in suspense, and the injured party has only 
the riglit and not the occupation, it is called a chose in action ; 
being a thing rather in potentid than in esse : though the owner 
may have as absolute a property in, and be as well entitled to, 
such things in action, as to things in possession. Just as for 
all infringements of the natural or relative rights of another, 
the law gi ves redress by action against the wrongdoer by an 
action to recover the damage sustained; this redress, until 
recovered by action, constituting a chose in action, precisely as 
do the damages sustained by a breach of contract. 

Finally, things personal may belong to their owners, not only 
in severalty, but also in joint-tenancy, and in common. They 
cannot indeed be vested in co-parcenary ; because they do not 
descend from the ancestor to the heir, which is necessary to 
constitute co-parceners. But if a horse, or other personal chattel, 
be given to two or more, absolutely, they are joint-tenants 
thereof ; and, unless the jointure be severed, the same doctrine 
of survivorship shall take place as in real estates. And, in like 
manner, if the jointure be severed, as, by either of them selling 
his share, the vendee and the remaining part owner shall be 
tenants in common, without any jus accrescendi or survivorship. 

But the stock on a farm, though occupied jointly, and also 
the stock used in a joint undertaking, by way of partnership in 
trade, shall always l)e considered as common and not as joint 
property, and there shall be no survivorship therein. For here, 
the wares or merchandises which they have as joint-tenants or 
partners, shall not survive, but shall go to the executors of 
“ him that deceaseth, and this per legem mercatoriam, which is 
part of the laws of this realm for the advancement and oon- 
tinuance of commerce and trade.” 
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^CHAPTEE XXIII. 

OP TITLE TO THINGS PBBSONAL BY OCCUPANCY. 

The nth to things personal, or the means of acquiring, and of 
losing, such jDroperty as may be had therein, is next to be con- 
sidered. And the methods of acquisition or loss are, 1. By 
occupancy. 2. By prerogative. 3. By custom. 4. By succes- 
sion. 5. By marriage. 6. By judgment. 7. By gift or grant. 
8. By contract. 9. By bankruptcy. 10. By testament. 11. By 
administration. 

A property in chattels may be acquired by occupancy : the 
original method of acquiring any property at all, but which has 
since been restrained by the laws of society, in order to maintain 
peace and harmony among mankind. For this purpose, gifts, 
contracts, testaments, and administrations have l)een introduced ; 
in order to transfer and continue that property in things personal, 
which has once been acquired by the owner. And, where such 
things are found without any other owner, they for the most 
part belong to the sovereign by prerogative ; except in some few 
instances, wherein the original right of occupancy is still per- 
mitted to subsist 

1. Thus, firstly, anybody may seize to his own use such goods 
as belong to an alien enemy. But this must be restrained to 
such captors as are authorized by the state, and to such goods 
as are brought into this country by an alien enemy, after a 
declaration of war, without a safe-conduct or passport For 
where a foreigner is resident in England, and afterwards a war 
breaks out between his country and ours, his goods are not 
liable to be seized. If an enemy take the goods of an English 
merchant, which are afterwards retaken by another subject, 
the former owner lost his property therein, and it was vested 
in the second taker, unless they were retaken the same day, 
and the owner before sunset put in his claim of property. This 
was the law of nations, as understood by Grotius, even with re-' 
gard to captures made at sea, which were held to be the property 
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of the captors after a possession of twenty-four hours. Modem 
authorities, however, required that, before the property could be 
changed, the goods must have been brought into port, and con- 
tinued a night in a place of safe custody, so that all hopes of 
recovering them were lost. And now, in order to vest the 
property in the captors, a sentence of condemnation is deemed 
necessary. 

2. Secondly, whatever movables are found upon the surface of 
the earth, or in the sea, and are unclaimed by any owner, are 
supi)osed to be abandoned by the last proprietor ; and, as such, 
return into the common stock, and belong, as in a state of 
nature, to the first occupant, unless they fall within the descrip- 
tion of waifs, wreck, or hidden treasures ; which are vested in 
the crown. 

3. Again, light, air, and water, can only be appropriated by 
occupancy. If I have an ancient wdndow, overlooking my neigh- 
bour’s ground, he may not erect any blind to obstruct the light : 
but if I build my house close to his wall, which darkens it, I 
cannot compel him to demolish his wall: for there the first 
occupancy is rather in him than in me. So, if my neighbour 
makes a tanyard, which renders less salubrious the air of my 
liouse, the law will furnish me with a remedy ; but, if he is first 
in possession of the air, and I fix my habitation near him, the 
nuisance is of my own seeking, and may continue. 

4. With regard to animals ferce natures, when a man has 
seized them, they become while living his qualified^ or, if dead, 
his absolute property: so that to steal them is sometimes a 
criminal offence, sometimes only a civil injury. The restrictions 
upon this right, relate to royal fish, and game. But the animals 
not so reserved, are still liable to be appropriated by any one 
upon their own territories; in the same manner as they might 
have taken game itself, till these civil prohibitions were created : 
there being in nature no distinction between one species of wild 
animal and another, between the right of acquiring property 
in a hare or a squirrel, in a partridge or a butterfly. 

6. To occupancy also must b^ referred the personal property 
in com growing on the ground, or other erMemenis, by a possessor 
of the Wd who has sown it; vrhich emblements are distinct 
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from the real estate in the land, and subject to many of the 
incidents attending personal chattels. 

6. Property from accession is also grounded on occupancy. By 
the Roman law, if any corporeal substance received afterwards 
an accession by natural or by artificial means, as by tlie growth 
of vegetables, the pregnancy of animals, or the conversion of 
wood or metal into vessels and utensils, the original owner was 
entitled to the property under such its state of improvement ; 
but if the thing itself, by such operation, was changed into a 
different species, as by making wine, oil, or bread, out of 
another’s grapes, olives, or wheat, it belonged to the new ope- 
rator; who was only to make a satisfaction to the former 
proprietor for the materials which he had so converted. These 
doctrines arc adopted by Bracton, and have since been confirmed 
by the courts. 

7. But in the case of confusion of goods, where those of two 
persons are so intermixed, that the several portions can be no 
longer distinguished, our law partly agrees with, and partly 
differs from, the civil. If the intermixture be by consent, in 
both laws the proprietors have an interest in common, in pro- 
portion to their shares. But if one wilfully intermixes his 
money, corn, or hay, with that of another man, without his 
knowledge, or casts gold in like manner into another’s meltii^- 
pot or crucible, the civil law, though it gives the property of the 
whole to him who has not interfered, yet allows a satisfaction 
to the other for what he has so improvidently lost. Oiir law, to 
guard against fraud, gives thO entire property, without any 
account, to him whose original dominion is invaded without his 
own consent. 

8. There is another species of property, which, being grounded 
on labour and invention, is properly reducible to the head of 
occupancy; viz. the right which an author has in his own 
original com];)ositions : so that no other person, without his 
leave, may publish or make profit of the copies. The law on 
this subject is entirely statutory. The copyright in l>ooks is for 
forty ^iwo years, or for the life of the author and seven years 
following, whichever may be the longer ; and facilities are given 
for its preservation, by the establishment of a register at the 
Hall of the Stationers* Company in London, The copyright of 
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engravings and of sculpture is provided for by other statutes ; 
and conventions for the mutual protection of such copyrights 
have been entered into with several foreign powers. Copyright 
has also been granted to designs for articles of manufacture for 
various periods, according to the nature of the manufacture; 
and trade marks are also afforded special protection by means 
of a registry. 

Our early sovereigns assumed the right of granting to favoured 
subjects the monopoly, or sole right, of selling and dealing in 
particular commodities. This prerogative was carried to a most 
injurious length in the reign of Elizabeth, and led to the Statute 
of Monopolies, 21 Jac. I. c. 3 ; which, while declaring the ille- 
gality of such grants in general, contained an exception in 
favour of new and original inventions; and enacted that the 
declaration against the monopolies should not extend to letters- 
patent and grants of privilege for the term of fourteen years or 
under, for the sole working of any manner of new manufactures 
within the realm, to the true and first inventor thereof, pro- 
vided such manufactures were not in use by others at the time 
of granting the letters-patent. Upon this exception, which, to 
a certain extent, recognizes the prerogative, the modern law of 
patents for inventions may be considered to rest. If has been 
the subject of considerable but hitherto unsatisfactory legislation. 
For experience has shown that no sooner is a patent granted 
than every species of ingenuity is at once exerted to obtain the 
advantages of the invention in another way; so that the 
patentee has usually, from the outset, either to defend his 
patent from attack, or resort to an endless variety of actions, in 
order to assert his right against a host of depredators. 

9. Ships constitute personal property of very great importance, 
and subject to very special laws. They have, from time imme- 
morial, passed by hill of sale, or grant in writing, and not as in 
the case of most other chattels, by simple delivery of possession ; 
but the statute law further imposes the necessity of registra- 
tion, in order to complete this title. Mortgages must in like 
manner be entered in the register ; the priority of entry therein, 
when there are several mortgagees, and not the date of the 
mortgages themselves, determining absolutely the priority of 
right. 
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CHAPTER XXIV. 

OF TITLE BY PEEEOGATIVB, AND CUSTOM. 

II. A PEOPERTY in personal chattels may be acquired by the royal 
prerogative: whereby a right may accrue either to the crown 
itself, or to such as claim under the title of the crown. 

Such, firstly, are all tributes, taxes, and customs, whether 
inherent in the crown, or created by authority of parliament. 
In these the sovereign acquires, and the subject loses, a property, 
the instant they become due : if paid, they are a chose in pos- 
session; if unpaid, a chose in action. And in these several 
methods of acquiring property by prerogative, there is this 
peculiar quality, that the crown cannot have a joint property 
with any person in one entire chattel ; but where the titles of 
the crown and a subject concur, the sovereign shall have the 
whole : in like manner as the crown cannot, either by grant or 
contract, become a joint-tenant of a chattel real with another 
person, but by such grant or contract shall become entitled to 
the whole in severalty. 

This doctrine has no place in other instances of title by pre- 
rogative, as in the acquisition of property in wreck, in treasure- 
trove, in waifs, in estrays, in royal fish, in swans, and the like, 
which are not transferred to the sovereign from any former 
owner, but are originally inherent in the crown by law. 

There is also prerogative copyright in certain books, vested in 
the crown upon different reasons. As 1. The right of promul- 
gating all acts of state and government; hence the exclusive 
privilege of printing all acts of parliament, proclamations and 
ofrders of council, 2. As head of the church, the right to publish 
all liturgies, and books of divine service, 3. The right, by pur- 
chase, to the copies of such law-books, grammars, and other 
compositions, as were compiled or translated at the expense of 
the crown; and upon these two last principles, the exclusive 
right of printing the translation of the Bible, Both the Bible 
and the statutes may however be printed by others than 
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those deriving right from the crown, provided snch editions 
comprise bond fide notes ; but with this exception, the solo right 
to print these works is now in the universities of Oxford and 
Cambridge, and those deriving right from the crown. 

There was formerly another species of prerogative property, 
that namely in game ; which, at common law, was vested in the 
crown alone, and thence derived to such subjects as had received 
grants of a chase, park or warren. This branch of law has 
been put upon a new footing ; the right to kill game being now 
vested in the owner of the land, or in the occupier, in the 
absence of a reservation by the landlord. Persons pursuing 
game are required, besides, to take out a certificate; and 
dealers in it must obtain a licence. 

m. A third method of acquiring property in chattels, is by 
custom: whereby a right vests in some particular persons, 
either by the local usage of some particular place, or by the 
almost general and universal usage of the kingdom. Three 
customary interests need bo mentioned, as these only obtain 
generally ; viz., heriots, mortuaries, and heir-looms, 

1. Heriots are of two sorts: heriot-sery^ce and heriot-cws^oTn. 
The former is a mere rent : the latter depend upon immemorial 
usage, and are payable to the lord of the fee on the decease of 
the owner of the land. 

The first establishment of compulsory heriots was by the 
Danes : the laws of Canute prescribing the several heregeates, or 
heriots, which were exacted by the king on the death of divers 
of his subjects, according to their respective dignities ; from the 
highest eorl down to the most inferior tkegn, or landholder. 
These consisted in arms, horses, and habiliments of war ; which 
the word itself signifies ; and were delivered up to the sovereign 
on the death of the vassal, who could no longer use them, to be 
put into other hands for the service and defence of the country. 
And upon this plan did William the Conqueror fashion his law 
of reliefs ; when he ascertained the precise relief to be taken of 
every tenant in chivalry, and, contrary to feudal custom and the 
usage of his own duchy of Normandy, required arms and imple- 
ments of war to be paid instead of money. 

The Danish heriots being thus transmuted into reliefs, under- 
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went the same yicissitudes as the feudal tenures, and in socage 
estates do frequently remain to this day in the shape of a double 
rent, payable at the death of the tenant ; the heriots wliich now 
continue seeming rather to be of Saxon parentage. These are 
now confined to copyholds, and are the only instance where 
custom has favoured the lord. For this payment was origin- 
ally a gratuitous legacy of the tenant; perhaps in acknow- 
ledgment of his having been raised a degree above villenage, 
when all his goods and chattels were at the mercy of the lord ; 
and custom, which has on the one hand confirmed the tenant’s 
interest in exclusion of the lord’s will, has on the other hand 
established this piece of gratitude into a permanent duty. A 
heriot may also appertain to free land, that is held by service 
and suit of court ; in which case it is most commonly a copyhold 
enfranchised, whereupon the heriot is still due by custom. 

This heriot is sometimes the best live beast, or aver mw, which 
the tenant dies possessed of, sometimes the best inanimate good, 
under which a jewel or piece of plate may be included : but it is 
always a personal chattel ; which on the death of the tenant, 
who was the owner, being ascertained by the option of the lord, 
becomes vested in him as his property ; and is no charge upon 
the lands, but merely on the chattels. Heriots will in time, 
cease to exist; the statute, for the enfranchisement of copy- 
holds, having enabled either lord or tenant to compel the 
extinguishment of this ancient feudal burden. 

2. Mortuaries are a sort of ecclesiastical heriots, being a cus- 
tomary gift due to the minister in many parishes on the death 
of a parishioner. They seem originally to have been a voluntary 
bequest to the church; being intended, as a kind of amends to 
the clergy for the personal tithes which the laity in their lifetime 
might have forgotten to pay. For this purpose, after the lord’s 
heriot was taken, the second-best chattel was reserved io the 
church as a mortuary, and is, therefore, in the laws of Canute 
called soid-scot. It was anciently usual to bring the mortuary 
to church along with the corpse when it came to be buried ; and 
thence it is sometimes called a corse-present: a term which 
bespeaks it to have been a voluntary donation. This custom 
varies in different places. In Wales a corse-present was 
anciently due upon the death of every clergyman to the bishop. 
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And in the archdeaconry of Chester, a custom formerly 
prevailed, that the bishop, who is also archdeacon, should have, 
at the death of every clergyman dying therein, his best horse 
bridle, saddle and spurs, his best gown or cloak, hat, upper 
garment under his gown, and tippet, and also his best signet 
or ring. The claim of the sovereign to many goods, on 
the death of a prelate, seems to bo of the same nature; the 
crown, according to Coke, being entitled to the bishop’s best 
horse or palfrey ; his cloak, or gown, and tippet ; his cup and 
cover; his basin and ewer; his gold ring; and lastly, his 
canum, his mew or kennel of hounds. Mortuaries, which are 
not to be confounded with burial fees, are now, however, almost 
unknown. 

8. Heir-looms are such goods and personal chattels, as, con- 
trary to the nature of chattels, go by special custom to the heir 
and not to the executor. The termination, loom, is of Saxon 
origin, and signifies a limb or member; so that an heir-loom 
is nothing else but a limb or member of the inheritance. 
Deer in a real park, fishes in a pond, doves in a dove- 
house, &c., though in themselves personal chattels, are so 
annexed to the inheritance, that they accompany the land 
whether by descent or purchase. For this reason the jewels of 
the crown are held to be heir-looms. Charters, court-rolls, and 
other evidences of the land, together with the chests in which 
they are contained, pass to the heir, as heir-looms, and not to 
the executor. And whatever is affixed to the freehold, and 
cannot be severed without damage, is a part of the inheritance, 
and passes to the heir ; such as chimney-pieces, pumps, old fixed 
or dormant tables, benches, and the like. 

Other personal chattels there are, which also descend to the 
heir as heir-looms, such as a monument or tombstone, in a 
church, or the coat-armour of his ancestor there hung up, with 
the pennons and other ensigns of honour, suited to his degree. 
In this case, albeit the freehold of the church is in the pai*son, 
and these are annexed to that freehold, yet cannot the parson 
or any other take them away or deface them, but if he do so is 
liable to an action by the heir. 

Again, heir-looms, though they be chattels, cannot be devised 
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away from the heir by will ; but such a devise is void, even by 
a tenant in fee-simple. For, though the owner might, during 
his life, have sold or disposed of them, as he might of the timber 
of the estate, yet, they being at his death instantly vested in the 
heir, the devise, which is subsequent and not to take effect till 
after his death, is postponed to .the custom, whereby they have 
already descended. 


CHAPTEE XXV. 

OP TITLE BY SUCCESSION, MAEBIAGE, AND JUDGMENT. 

IV. A PROPERTY in chattels may be gained by succession : which 
is only applicable to corporations aggregate, as dean and 
chapter, mayor and commonalty, and the like; in which one 
set of men may, by succeeding another, acquire a property 
in the chattels of the corporation. For a corporation never 
dies; the predecessors, who lived a century ago, and their 
successors now in being, are the same body corporate. 

With regard to sole corporations, a distinction must be made. 
For, if such sole corporation be the representative of a 
number of persons ; as the master of an hospital, or the dean of 
an ancient cathedral; such sole corporations have, in this 
respect, the same powers as corporations aggregate to take per- 
sonal chattels in succession. And, therefore, a bond to such a 
master, or dean, and his successors, is good in law; and the 
successor shall have the advantage of it, for the benefit of the 
society, of which ho is the representative. Whereas, in the case 
of sole corporations, which represent themselves, as bishops^ 
parsons, and the like, no chattel interest can regularly go in 
succession ; and, therefore, if a lease for years bo made to the 
Bishop of Oxford and his successors, his executors or adminis- 
trators, and not his successors, shall have it. For, the word 
successors, when applied to a person in his political, is equivalent 
to the word heirs in his natural, capacity ; and as such a lease 
for years, if made to John and his heirs, would not vest in his 
heirs but in his executors; so if it be made to John Bishop of 
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Oxford and his successors, who are the heirs of his body politic, 
it shall still vest in his executors and not in such his successors. 

V. Property in chattels might formerly be acquired by 
marriage I for by the old law those chattels which belonged 
previously to the wife, were thereby vested in the husband. 
In a real estate, he only gained a title to the rents and profits 
during coverture : for that, depending upon feudal principles, 
remains entire to the wife after the death of her husband, or 
to her heirs, if she dies before him; unless, by the birth of a 
child, he Incomes tenant for life by the courtesy. But, in 
chattel interests, the sole and absolute property vested in the 
husband, to be disposed of at his pleasure, if he chose to take 
possession of them : for, unless he reduced them to possession^ by 
exercising some act of ownership, no property vested in him, but 
they remained to the wife, or to her representatives, after the 
coverture is determined. 

There was, therefore, a difference in the acquisition of this 
species of property by the husband, according to the subject- 
matter, viz., whether it were a chattel real, or a chattel personal ; 
and, of chattels personal, whether it were in possession or in 
action only. A chattel real vested in the husband, not abso- 
lutely, but sub modo. As, in case of a lease for years, the 
husband received all the rents, and might, if he pleased, sell, 
surrender, or dispose of it during the coverture : it was liable 
to execution for his debts ; and, if ho survived his wife, it was 
to all intents and purposes his own. Yet, if he madcr no dis- 
position thereof in his lifetime, and died before his wife, he 
could not dispose of it by will ; for, the husband having made 
no alteration in the property during his life, it never was 
transferred from the wife ; but after his death she remained in 
her ancient possession, and it should not go to his executors. 
So it is also of chattels personal, or chases in action ; as debts 
upon bond, contracts, and the like : these the husband might 
have if he pleased ; that is, if he reduced them into possession by 
receiving or recovering them at law. For the mere intention 
on the part of the husband to reduce the wife’s choses in 
action was not sufficient. Thus an agreement to sell a fund 
to which the wife was entitled was not a reduction into posses- 
Bion; the acts to effect this must have been such as to divest 



PROPERTY OF WIFE. 


the wife’s property, and make that of the husband absolute; 
such as a judgment recovered in an action by him alone, or 
receipt of the money, or the decree of a court for payment to 
him or for his use. If he died before he had reduced them 
into possession, so that, at his death, they still continued 
choses in action, they survived to the wife ; for the husband never 
exerted the power he had of obtaining an exclusive property in 
them. Thus, in both these species of property the law was the 
same, in case the wife survived the husband. But in case the 
husband survived the wife, the law was very different with respect 
to chattds real and choses iu action : for he had the chattel real 
by survivorship, but not the chose in action. The reason was 
that the husband was in possession of the chattel real during 
the coverture, by a kind of joint-tenancy with his wife ; which 
the law will not wrest out of his hands. But a chose in action 
did not survive to him, because he never was in possession of 
it at all, during the coverture. Yet he still will be entitled to 
be her administrator; and may, in that capacity, recover such 
things in action as became due to her before or during the 
coverture. With regard to a wife’s reversionary choses in action, 
these cannot from their nature be reduced into possession ; and 
consequently could not, until recently, bo assigned or affected 
by the husband even with the concurrence of the wife ; but this 
rule of law has been altered. 

As to chattels personal in possession, which the wife has in her 
own right, as ready money, jewels, household goods and the like, 
the husband had therein an absolute proi)erty, by the marriage, 
not only potentially, but in fact, which never could again revest 
in the wife or her representatives. But in one instance the wife 
might acquire a property in some of her husband’s goods ; which 
remained to her after his death, viz., her paraphernalia, the 
apparel and ornaments suitable to her rank and degree. Thus 
the jewels of a peeress, usually worn by her, have been held to 
be paraphernalia. Neither could the husband devise by his 
will such ornaments and jewels of liis wife ; though during his 
life he had the power to sell them or give them away. But if 
she continued in the use of them till his death, she afterwards 
retained them against his executors and administrators, and all 
other persons except creditors where there was a deficiency of 
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assets. And her necessary apparel is protected even against 
the claim of creditors. 

VI. A judgment in a court of justice vests a chattel interest 
in the prevailing party. Of this nature are : 

1. Penalties given, by particular statutes, to be recovered 
on an action popular ; or, in other words, to be recovered by 
him or them that will sue for the same. Such as the penalty of 
600?. which certain persons forfeit that neglect to take the 
oaths to the government: which penalty is given to him or 
them that will sue for the same. 

2. Property which is acquired and lost by action and judg- 
ment, as damages. Here the plaintiff has no certain demand 
till after the damages have been assessed, and judgment is 
given; whether they amount to twenty pounds or twenty 
shillings ; whereupon he instantly acquires, and the defendant 
loses at the same time, a right to that specific sum. 

3. Costs, in an action, which generally rest on the determina- 
tion of the court, and when awarded either party, may be 
looked upon as an acquisition made by the judgment of law. 


CHAPTEE XXVI. 

OF TITLE BT GIFT, GEANT, AND CONTRACT. 

Vn. Gifts or grants are to be distinguished from each 
other; gifts are gratuitous, upon some consideration or 

equivalent. And they may be divided, with regard to their 
subject-matter, into gifts or grants of chattels real, and gifts or 
grants of chattels persona?. The former head includes all leases 
for years of land, assignments, and surrenders of those leases ; 
and all other methods of conveying an estate less than freehold. 
Yet these very seldom carry the outward appearance of a gift, 
being usually expressed to be made in consideration of blood or 
natural affection, or of five or ten shillings nominally paid to 
the grantor; and in case of leases, always reserving a rent, 
though it be but a peppercorn ; any of which considerations 
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will, in law, convert the gift, if executed, into a grant ; if not 
executed, into a contract. 

Grants or gifts of chattels personal, may be either in writing, 
or by word of mouth accompanied by an actual delivery of 
possession to the donee. But this conveyance, when merely 
voluntary, is somewhat suspicious, and is usually construed to 
be fraudulent, if creditors or others become sufferers thereby. 
Accordingly every grant or gift of chattels, with an intent to 
defraud creditors or others, is void as against such persons to 
whom such fraud would be prejudicial; but, as against the 
grantor himself, is good and effectual. And all hills of sale, the 
usual denomination of a grant of chattels personal, must now ' 
be filed in the proper office, so as to be open to public examina- 
tion, otherwise they will, as against creditors, be null and 
void to all intents and purposes. 

Vm. A contract which usually conveys an interest merely 
in action is thus defined : “ an agreement upon sufficient com 

sideration to do or not to do a particular thing.” 

Firstly. It is an agreement, a mutual bargain or convention ; 
and, therefore, there must at least be two contracting parties, of 
sufficient ability to make a contract ; as where A contracts with 
B to pay him 100?., and thereby transfers a property in such 
sum to B : which property is, however, not in possession, but 
in action merely. It could not, therefore, at common law, be 
transferred to another, because it was thought to encourage 
litigiousness, if a man were allowed to make over to a stranger 
his right of going to law. This nicety had long been dis- 
regarded in equity before the law was altered. A chose in action 
may now be assigned and sued for in the name of the assignee. 

The contract or agreement may be either expre ss or implied. 
Express contracts are w here the t erms of .the a^eement are 
openl y uttered and avowed at the time of Jfche_majang, as to 
deliver an ox, or ten loads of timber, or to pay a stated price for 
certain goods. Implied are such as justice dictates, and which' 
therefore ^e law presumes that ..qvery . jpan undertakes_to 
perfo rm. As, if I employ a person to do any business for mo, 
or perform any work, the law implies that I undertook, or con- 
tracted, to pay him as much as his labour deserves. If I take 
up wares from a tradesman without any agreement of price, the 

Q 
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law concludes that I contracted to pay their value. And ther^ 
is one implied contract, which is annexed to all other contracts, 
viz., that if I fail in my part of the agreement, I shall pay the 
other party such damages as he has sustained by such my 
neglect or refusal. 

A contract may also be e ither exeQuied^Si^ if A agrees to change 
horses with B, and they do it immediately ; in which case the 
possession and the right are transferred together : or it may be 
Gj ecutor:ii^ as if they agree to change next week ; here the right 
only vests, and their reciprocal property in each other’s horse is 
not in possession but in action ; for a contract executed y which 
differs in nothing from a grant, conveys a cho se : a 

contract executory conveys only a chose in action. 

Secondly. A contract is an agreement upon sufficient considera- 
tion. The civilians hold, that, in all contracts there must be 
SDmething given in exchange^ something mutual or reciprocal. 
This thing, which is the price or motive of the contract, is called 
the consideration : and it must he lawful in itself, or else the 
contract is void. A good consideration is that of blood or 
natural affection; yet it may be set aside, and the contract 
avoided when it tends to defraud creditors or other third 
Iversons of their just rights. But a contract for valuaUe con- 
sideration, as for marriage, for money, or for work done, can 
never be imi)eached : for the person contracted with has given 
an equivalent, and is therefore as much an owner, or a creditor, 
as any other person. 

A consideration is so absolutely necessary to a contract, that 
a nudurn pacturuy or agreement to do or pay anything on one 
side, without any compensation on the other, is void ; and a 
man cannot be compelled to perform it. As if one man promises 
to give another 100/., here there is nothing contracted for or 
given on the one side, and therefore there is nothing binding on 
the other. And, however a man may or may not be bound to 
perform it, in honour or conscience, the law does not compel 
the execution of what he had no visible inducement to engage 
for : its maxim being ex nudo pacto non oritur actio. 

Thirdly. A contract is an agreement, upon sufficient considera- 
011 , to do or not to do a particular thing ; the mo£(t usual being. 
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1. Sale or exchange, 2. Bailment, 3. Hiring and horrowing, 
4. Beht. 

1. Sale or exchange is a transmutation of property from one 
man to another, in consideration of some price or recomi)ense in 
value : for there is no sale without a recompense ; there must 
be quid pro quo. If it be a commutation of goods for goods, it 
is more properly an exchange; but, if it be a transferring of 
goods for money, it is called a sale: which is a method of 
exchange introduced for the convenience of mankind, by esta- 
blishing a universal medium, wliich may be exchanged for all 
sorts of other property; whereas if goods were only to be 
exchanged for goods, by way of barter, it would be difficult to 
adjust the respective values, and the carriage would be intoler- 
ably cumbersome. 

If a man agrees with another for goods at a certain price, he 
may not carry them away before he has paid for them ; for it 
is no sale without payment, unless the contrary be expressly 
agreed. And therefore, if the vendor says the price of a beast 
is four pounds, and the vendee says he will give four pounds, 
the bargain is struck ; and they neither of them are at liberty 
to be off, provided immediate possession be tendered by , the 
other side. But if neither the money be paid, nor the goods 
delivered, nor tender made, nor any subsequent agreement be 
entered into, it is no contract, and the owner may dispose of the 
goods as he pleases. But if part of the price be paid if it be but 
a penny, or any portion of the goods delivered as earnest, the 
property is bound by it : and the vendee may recover the goods 
by action, as well as the vendor the price. Such regard does 
the law pay to earnest as evidence of a contract, that, by the 
Statute of Frauds, no contract for the sale of goods, to the 
value of 10^. or more, is valid, unless the buyer receives paa*t 
of the g oods sol d, by way of earnest on his part ; or gives part 
of t he pr ice to the vendor by way of earnest, or in part pay- 
ment ; or some in writing of the bargain be made and 
signed by the party, or his agent, who is to be charged with the 
contract. This enactment is, by Lord Tenterden*8 Act, temp. 
Geo. IV. extended to such contracts, notwithstanding the goods 
may be intended to be delivered at some future time, or may 
not at the time of the contract Be” actually made or provided, 

Q 2 
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or ready for delivery, or some act may be requisite for the 
making or completing thereof, or rendering the same fit for 
delivery. With regard to goods under the yalue^ijf JjQ/. no 
agreement for the sale of them is valid, unless the goods are 
to be delivered within a . year, or unless the contract be in 
writing, and signed by the party, to be charged therewith. 

As soon as the bargain is struck, the property of the goods is 
transferred to the vendee, and that of the price to the vendor ; 
but the vendee cannot take the goods, until he tenders the price 
agreed on. Yet, if he tenders the money to the vendor, and he 
refuses it, the vendee may seize the goods, or have an action 
against the vendor for detaining them. And by a regular sale, 
without delivery, the property is so absolutely vested in the 
vendee, that if A sells a horse to B for lOZ. and B pays him 
earnest, or signs a note in writing of the bargain ; and after- 
wards, before the delivery of the horse or money paid, the horse 
dies in the vendor’s custody ; still is he entitled to the money, 
for by the contract the property was in the vendee. 

But in one particular instance, where the act on transfer is 
not completed, the right of property transferred by the sale to 
the vendee may l>e divested by an act of the vendor. This occurs 
when the vendor exercises a right conferred on him by the 
Law Merchant, which is termed the right of 8tof.page in 
transitu. For where the parties deal on credit, that is, when 
the contract is in fact for the immediate delivery of the goods, 
but for the future payment of the money, it may sometimes 
happen that before ^e delivery has been completed, the vendor 
may discover that the vendee is insolvent, and that he will con- 
sequently be unable to perform his part of the contract, when 
the time arrives for so doing. And the law, therefore, allows 
the vendor, if he can, to prevent the goods coming into the 
possession of the vendee. For if he has not parted with the 
goods at all, he may retain .them ; but if they have already 
been put into the hands of some thin party , as a carrier, for 
delivery, he may give notice to such party, who thereupon 
becomes bound to retain them; and after notice, should he by 
mistake deliver them, the vendor may bring an action for them 
even against the assignees of the vendee, if he have in the mean- 
time become bankrupt. Nor will partial payment destroy this 
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right, for the stoppage in transitu is not to rescind the contract 
it operates only to create a lien upon the goods, which may 
be retained until full payment be made, the vendee or his assigs, 
being then entitled to the goods. This right ceases when the 
goods have come actually or constructively into the hands of the 
vende e ; as if after the goods have been sold, they remain in 
the vendor’s warehouse, he receiving warehouse rent for them. 
In such a case the vendor holds the goods as the agent of the 
vendee, the delivery is considered complete, and the right of 
s toppage is go ne. 

This right of an unpaid vendor to stop the goods cannot, 
however, be exercised where the goods have l>een consigned by 
a bill of lading, and that instrument has been indorsed over by 
the consignee. lading is an acknowledgment signed 

by the master of a ship o f tl^receipt of goods, which he unde r- 
takes to deliver at some fo reign port, t o a person therein named 
or to his assigns, upon payment of fmght and other dues. And 
by the^ustom of merchants, which is now made part of the Law, 
this acknowledgment is transferable by indorsement, and there- 
by the right of property in the goods passes to the indorsee ; 
against whom, if he be an assignee for va lue, and without notice 
of the i nsolvenc y, the unpaid vendor cannot stop the delivery 
of the goods. 

Hitherto of the transfer of property in goods by sale, where 
the vendor hath such i>roi)erty in himself. But property may 
also in some cases be transferred by sale, though the vendor 
hath none at all in the goods : for it is expedient that the buyer, 
by taking proper precautions, may at all events be secure of his 
purchase, otherwise all commerce between man and man must 
soon be at an end. And therefore the general rule of law 
is, that all sales and contracts of anything Yendib le._in fairajor 
markets ov ert, that is, open, shall not only be good between the 
parties, but also be binding on all those that-hava.any- right of 
prope^ therein. Market overt in the country is only held on 
{Ee special days provided for particular towns by charter or 
prescription; but in London every day, except Sunday, is 
market-day. The market-place, or spot of ground set apart by 
custom for the sale of p articula r goods, is also in the country 
the only market overt; but in London every shop in which 
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goods are exposed publicly to sale, is market o vert, for such 
things only as the owner professes to tra5^n. But Tf my goods 
are stolen from me, and sold out o f market OTer t. my proi)erty 
is not altered, and I may take them wherever I find them. 

By the civil law an implied warranty of the title of the vendor 
was annexed to every sale : and so too, in our law, a purchaser 
of goods may have a satisfaction from the seller, if he sells 
them as his own and his title proves deficient. But, with regard 
to the goodness of the wares, the vendor is not bound to 
answer, unless he expressly warrants them ; or unless he knew 
them to be otherwise and has used any art to disguise them, or 
unless they turn out to be different from what he represented. 
Caveat emptor, 

2. Bailment, from the French haillery to deliver, is a delivery 
of goods in trust, upon a contract expressed or implied, that the 
trust shall be faithfully executed on the part of the bailee. As if 
cloth be delivered, or bailed, to a tailor to make clothes, he has 
it upon an implied contract to render it again when made, anp 
that in a workmanlike manner. If money or goods be delivered 
to a common carrier, to convey from Oxford to London, and no 
condition be imposed on either side, he is under a contract in 
law to pay or carry them to the person appointed. If goods be 
delivered to an innkeeper or his servants, ho is bound to keep 
them safely, and restore them when his guest leaves the house ; 
unless he protects himself by requiring their deposit with him, 
and gives a i)roper notice to his guest that he does so. If a man 
takes in a horse or other cattle to graze and depasture in his 
grounds, which the law^UsJW^weri^, he takes them upon an 
implied contract to return them on demand to the owner. If a 
pawnbroker receives plate or jewels as a pledge or security, for 
the repfi^ment of money lent thereon at a day certain, he has 
them upon an express contract or condition to restore them, if 
the pledger performs his part by redeeming them in due time. 
If a friend delivers anything to his friend to keep for him, the 
receiver is bound to restore it on demand : and it was formerly 
held that in the meantime he was answerable for any damage or 
loss it might sustain, whether by accident or otherwise ; unless 
he expressly undertook to keep it only with the same care as 
his own goods, and then he should not be answerable for theft 
or other accidents. But the law seems now to be settled, that 
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Buch a general bailment will not charge the bailee with any loss, 
unless it happens by gross neglect, which is an evidence of fraud ; 
but, if he undertakes specially to keep the goods safely and 
securely, he is bound to take the same care of them as a prudent 
man would take of his own. 

In all these instances there is a special qualified property 
transferred from the bailor to the bailee, together with the 
possession. It is not an absolute proi)erty, because of his 
contract for restitution : the bailor having still left in him the 
right to a c^ejn^c^n, grounded upon such contract. And, 
on account of this qualified proj^erty, the bailee may, as well as 
the bailor, maintain an action against such as injure the chattels. 
The tailor, the carrier, the innkeeper, the pawnbroker may all 
of them vindicate, in their own right, their possessory interest, 
against any stranger or third i)erson. For, toeing responsible to 
the bailor, it is reasonable that he should have a right of action 
against any other person who may purloin or injure them, that 
ho may always be ready to answer the call of the bailor. 

Bailees have in some cases what is called a lien, or right to 
detain son ae, chattel from the owner thereof until a debt due to 
the person retaining has been satisfied. The lien may be either 
partic^ar or general ; the former is where the retainer is made 
upon the go ods themselves, in respect of wliich the debt arises, 
a claim which the law favours. Th e general lien, is where 
goods are retained in respect of a general balance of account, 
which is less favoured. Thus a trainer who has a horse 
delivered to him to train, has a lien for his charges of keep and 
training; and in general, when the goods are delivered to a 
person to be improved or altered in character, tliis right arises ; 
as when cloth is delivered to a tailor to convert into clothes ; or 
corn to a miller to be returned in the shape of flour. The right 
may, however, be regulated by special agreement, and then its 
operation depends upon the terms of the contract. In the 
absence of express contract, the law implies a lien wherever the 
usage of trade or the previous dealings of the parties give 
ground for such an implication. 

3. Hiring and borrowing are also contracts by which a qualified 
property may be transferred to the hirer or borrower : in which 
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there is only this difference, that hiring is always for a price or 
recompense ; borrowing is gratuitous. The law in both cases is 
the same. They are both contracts, whereby the possession and 
a transient property is transferred for a particular time or use, 
on condition to restore the goods so hired or borrowed, as soon 
as the time is expired or use performed ; together with the price, 
in case of hiring, either expressly agreed on by the parties, or 
left to be implied by law according to the value of the service. 
By this mutual contract, the hirer or borrower gains a tempo- 
rary property in the thing hired, accompanied with an implied 
condition to use it with moderation and not abuse it ; and the 
owner or lender retains a reversionary interest in the same, and 
acquires a new property in the price or reward. Thus, if a man 
hires or borrow's a liorse for a month, he has the possession and 
a qualified property therein during that period ; on the expira- 
tion of which his qualified property determines, and the owner 
becomes, in case of hiring, entitled also to the price for which 
the horse was hired. 

There is one species of this price or reward, concerning which 
many learned men have in former times much perplexed them- 
selves and other people, by raising doubts about its legality m 
/'oro comcienii'v. That is when money is lent on a contract to 
receive not only the principal sum again, but also an increase 
by way of compensation for the use ; which generally is called 
inter eat by those who think it right, and usury by those who 
think it wrong. For the enemies to interest in general make no 
distinction between that and usury, grounding their objection as 
well on the prohibition of it by Moses, as also upon what is said 
by Aristotle, that money is naturally barren, and to make it 
breed money is preposterous, and a perversion of the end of its 
institution, which was only to serve the purposes of exchange, 
and not of increase. Hence, divines have branded the practice 
of taking interest as contrary to the divine law; and the canon 
law has proscribed the taking the least increase for the loan of 
money as a mortal sin. Hero, however, the taking of legal 
interest has long been recognised. For until recently, it was 
considered desirable to regulate by law the rate at which it 
should be taken, interest beyond tliis limit being stigmatised as 
usury. It is only within the last few years that parliament 



BOTTOMRy. 


288 


has carried out a principle which political economists had 
preached for a century, and permitted the rate of interest to 
regulate itself according to the exigencies of the time and the 
nature of things. 

So long as the rate of interest was fixed by law, the hazard 
was often greater than the interest allowed would compensate ; 
which gave rise to the practice of 1. Bottomry, or res^iondenUa. 
2. Policies of insurance. 3. Annuities upon lives. 

1. Bottomry originally arose from permitting the master of a 
ship, in a foreign country, to h ypothecat e the shi p in order to 
raise money to refit, and is in the nature of a mortgage of a 
ship ; when the owner takes up money to enable him to carry 
on his voyage, and pledges the keel or bottom of the ship, partem 
pro totOf as a security for the repayment. In which case, if 
the ship be lost, the lender loses also lus money, but, if it 
returns in safety, then he receives back his principal, and also 
the premium or interest agreed upon. If the loan is not upon 
the vessel, but upo n the merchand ise, which must necessarily be 
sold or exchanged in the course of the voyage, tnen only the 
borrower, personally, is bound to answer the contract; who, 
therefore, in this case is said to take up money at respondentia. 

2. Insurance is a contract between A and B, that upon A's 
payin g a premium equivalent to the hazard. ruiuJd will indeni- 
nify orms^Ahim agaiust-a particular jBvent. This is foimded 
upon ffie same principle as the doctrine of interest upon loans. 
For if I insure a ship to the Levant, and back again, at five per 
cent. ; here I calculate the chance that she performs her voyage 
to be twenty to one against her being lost : and, if she be lost, I 
lose 100^. and get 51 . Now, this is much the same as if I lend 
the merchant, whose whole fortunes are embarked in this vessel, 
100/. at the rate of eiy/it per cent. For, by a loan, I should be 
immediately out of possession of my money, the inconvenience 
of which may be supposed equal to three per cent. ; if, therefore, 
I had actually lent him 100/. I must have added SI. on the score 
of inconvenience, to the 51 . allowed for tlie hazard, which 
together would have made 8/. Thus too, in a loan, if the chance 
of repayment depends upon the borrower’s life, it is frequent, 
besides the usual rate of interest, for the borrower to have his 
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life insTired till the time of repayment : for which he is loaded 
with an additional premium, suited to his age and constitution, 

3. The practice of purchasing annuities for lives at a certain 
price or premium, instead of advancing the same sum on the 
ordinary loan, arose usually from the inability of the borrower 
to give the lender a permanent security for the return of the 
money borrowed, at any one period of time. He therefore 
stipulates, in effect, to repay annually, during his life, some 
part of the money borrowed ; together with interest for so much 
of the principal as annually remains unpaid, and an additional 
compensation for the extraordinary hazard run, of losing that 
principal entirely by the contingency of the borrower’s death : 
all which considerations, being calculated and blended together, 
constitute the just proportion or quantuin of the annuity which 
ought to be granted. The real value of that contingency must 
depend on the age, constitution, situation, and conduct of the 
borrower ; and therefore the price of such annuities cannot well 
be reduced to any general rule. 

4. Debt is a contract where by a chose in action, or o ther right 
to a certain sum of money, is mutually acquired and lost. This 
may be the counterpart of, and arise from, any of the other 
species of contracts. As in case of a sale, where the price is not 
paid, the vendee becomes indebted to the vendor for the sum 
agreed on ; and the vendor has a property in this price, as a 
chose in action, by means of this contract of debt. In bailment, 
if the bailee loses a sum of money bailed to him, he becomes 
indebted to the bailor in the same sum, upon his implied 
contract, that he should execute the trust reposed in him, or 
repay the money to the bailor. Upon hiring or borrowing, the 
hirer or borrower, at the same time that he acquires a property 
in the thing lent, may also become indebted to the lender, upon 
his contract to restore the money borrowed, to pay the price or 
premium of the loan, the hire of the horse, or the like. Any 
contract, in short, whereby a deternupatesum ofjnoney becomes 
due to any person, aM is not'paid, but remains in action merely, 
is a contract of debt. Xhd, talcen in this light, it compreliends 
a great variety of acquisition ; being usually divided into debts 
of record, debts by specialty, and debts by simple contract. 

A debt of record is a sum of money which appears to be due 
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by the evidence of a court of record. Thus, when any specific 
sum is adjudged to be due from the defendant to the plaintiff, 
this is a contract of the highest nature, being established by the 
sentence of a court of judicature. Debts upon recognizance 
have been already referred to. They are properly ranked ameng 
debts of record ; since the contract on which they are founded 
is witnessed by matter of record. 


Debts by specialty, or special contract, are such whereby a 
sum of money becomes, or is acknowledged to be, due, by deed 
or in strument under seal. Such as, by deed of covenant by 
deed of sale, by lease reserving rent, or by bond or obligation : 
which last were explained in a previous chapter. These are 
looked upon as the next class of debts after those of record 
being confirmed by special evidence, under seal. 


Debts by simple contract are such, where the contract upon 
which the obligation arises is ascertained by mere ojal evidence, 
the most simple of any : or by notes unsealed, which are capable 
of a more easy proof, and therefore only, better than a verbal 
promise. This last class may be branched out into a vast 
variety, through the numerous contracts for money, which are 
not omy expressed by the parties, but implied in law. Some of 
these have been hinted at: and the rest, to avoid repetition, 
must be referred to those particular heads in the third book, 
where the breach of such contracts will be considered. Some, 
debts, it may be noted here musfcjbe authenticated by writing. 
Thus by the Statute of Frauds no^executor or administrator can 
be charged ;iJpon any promise to answer damages out of his own 
estate, ahMno person can be charged upoi^j any promise to 
answer for the debt or default of another^ or' upon any agree- 
ment in consideration Qf marriage, or upon any contract or sale of 
real estate or upon any^greement that is not to be performed 
within a year from the making, unless the agreement, or some 
memorandum thereof, be in writing and signed by the party 
himself, or by his authority. These enactments are extended by 
Lord Ihnterden^s Act, providing that no action shall be brought, 
whereby to charge any person by reason of any representation 
given relating to the character, credit, trade or dealings of any 
other person, to the intent that such other person may obtain 
credit, money, or goods, unless such representation be in writing. 
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The same statute provided, that no action should be maintain- 
able, whereby to charge any person upon any promise made after 
full age to pay any debt contracted during infancy, or upon any 
ratification after full age of any simple contract made during in- 
fanfty, unless such promise or ratification should be made in 
writing ; but this enactment has been superseded by The Infants 
Belief Act, 1874, making contracts by infants (except for neces- 
saries) absolutely void : — and prohibiting actions being brought 
upon any promises given, or ratifications made after seniority. 

There is one species of debt upon simple contract, which calls 
for a more particular regard. These are debts by hills of 
exchange, and promissory notes, 

A bill of exchange is a security, originally invented among 
merchants in different countries, for the more easy remittance 
of money from the one to the other, which has since spread 
itself into almost all pecuniary transactions. It is an ope n 
letter of request from one man to anather, desiring him tcLpay 
a sum named therein to a third person on his account : by which 
means a man at the most distant part of the world may have 
money remitted to him from any trading country. If A lives in 
Jamaica, and owes B, who lives in England, lOOOL, now if C be 
going from England to Jamaica, he may pay B this lOOOL, and 
take a bill of exchange drawn by B in England upon A in 
Jamaica, and receive it when he comes thither. Thus does B 
receive his debt, at any distance of place, by transferring it to 
0 ; who carries over his money in paper credit, without danger 
of robbery or loss. In common speech such a bill is frequently 
called a draft, but a hill of^ jcxcJiange is the more legal as 
well as mercantile expression. The person who writes this 
letter, is called in law the drawer, and he to whom it is written 
the drawef' ; and the third person, or negotiator, to whom it is 
payable, whether specially named or the hearer generally, is called 
the payee, ^cheque is fl billjaf .exchange addressed to a banker, 
and payable to a jxirson named or the hearer. Such a cheque is, 
from the promise implied from the banking contract binding on 
the banker having assets of the drawer, without acceptance, 
and if he does not pay it, he is liable to an action by the drawer. 

Bills of exchange are either foreign or inland ; foreign, when 
drawn by a merchant residing abroad upon his correspondent 



BILLS OF EXCHANGE. 


2d7 


in England, or vice versa ; and inland, when both the drawer 
and the drawee reside within the kingdom. There is not in law 
any difference between them, except that inland bills do not 
require as is the case with foreign bills. Jixfl- 

missorv n otes, or notes of hand, are a plain and direct engage- 
ment in writing, to pay a sum specified at the time therein 
limited to a person therein named, or sometimes to his order, or 
often to the bearer at large. These are assignable and indorse- 
able in like manner as bills of exchange. 

The payee, either of a bill of exchange or jiromiss ory note , has 
a property vested in him, not indeed in possession but in action 
by ihQjsxpress contract of the drawer in the case of a promissory 
note, and, in the case of a bill of exchange, byjiis implied con- 
tract, viz., that; provided the drawee does not pay the biUTle 
wiir.^f6r which reason it is usual, in bills of exchange, to express 
^a^the value thereof has been received thfi. drawer, in order 
to show the consideration upon which the contract of repayment 
arises. And this property, so vested, may be transferred from 
the payee to any other man ; contrary to the common law, that 
a chose in action was not assignable. A brief notice of a few of 
the incidents attending this transfer may be useful. 

In the first place, then, the payee, or person to whom or whose 
order such bill of exchange or promissory note is payable, may, 
by indorsement, or writing his name in dorso^ or on the back of 
it, and delivery, assign over his whole property toLthfiliearer, or 
else to another j>erson by name, either of whom is then called 
the indorsee ; and he may assign the same to another, and so on 
in infinitum, A promissory note or cheque, payable to A, or 
hearer, is negotiable without any indorsement, and payment 
thereof may be demanded by any bearer of it. But, in case of a 
bill of exchange, if it be payable at some time after sight, the 
payee, or the indorsee, whether it be a general or particular 
indorsement, is to go to the drawee, and offer his bill for accepts 
ance, which acceptan ce, so as to charge the drawer with costs] 
must be in writing, under or on the back of the bill. If the' 
drawee accepts the bill, which must in all cases bejnjoaticg, he 
then makes himself liable to pay it ; this being now a contract 
on his side, grounded on an acknowledgment that the drawer 
as effects in his hands, or at least credit sufficient to warrant 



288 


TITLE BY CONTRACT. 


the payment. If the drawee refuses to accept the bill, and it be 
of the value o f 20^ orja>jyards, and expressed to be for value 
received, the payee or indorsee may, and in the case of a foreign 
bill ought to, protest it for rion-cLcceptance ; which protest must 
be made in writing, under a copy of such bill of exchange, by 
smufi-wtary public; or, if no such notary be resident in the 
place, then by any other substantial inhabitant in the presence 
of two credible witnesses; and notice of such protest must 
immediately be given to the drawer and indorsers. An inlan d 
hill need not ^ prote sted ; but notice of its non-acceptance must 
be at once given. 

But, in case such bill be accep ted by the^drOiWee, and after 
acceptance he fails or refuses to pay it wjthin three days after it 
becomes due, which three days are called days of grace, the payee 
or indorsee is then, in the case of a foreign bill, to gfit-il-PEP- 
tested for non-payment, in the same manner, and by the sar ^ e_ 
perso ns who are to p^est it in case of non-acceptance, and 
such protest must also be notified, within fourteen days after, to 
the drawer. A protest for non-payment is not required in the 
case of an inland hill ; l ^ut notice of dishonaur must be given 
immediately to the drawer and indorsers, in order to preserve 
the holder’s remedy against them. And the drawer, on such 
protest being produced in the case of foreign bills, or on demand 
in the case of inland bills, ig^bound to make good to the pa^yee, 
or indorsee, not only the amount of the said bill, but also interest 
and all charges, to be computed from the time of making such 
protest. But if no protest be made or notified, or notice of dis- 
honour be given, to the drawer, and any damage accrues by such 
neglect, it shall fall on the holder of the bill. The bill, when 
refused, must be demanded of the drawer as soon as conveniently 
may be; for though, when one draws a bill of exchange, he 
subjects himself to the payment, if the person on whom it is 
drawn refuses either to accept or pay, yet that is with this 
limitation, that if the bill be not paid, when due, the person to 
whom it is payable shall in convenient time give the drawer 
notice thereof, for otherwise the law will imply it paid ; since it 
woidd be prejudicial to commence, if a bill might rise up to 
charge the drawer at any distance of time ; when in the mean- 
time all reckonings and accounts may be adjusted between the 
drawer and the drawee. 
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If the bill be ajijndorsed bill, and the indorsee cannot get the 
drawee^ to discharge it, he may call upon either the draTOZUor 
t he in dorser, '6r,’if the bill has been n^otiated though many 
hands, upon any of t he indorsers; for each indorser is a 
warrantor for the payment of the bill, which is often taken in 
payment as much, or more, upon the credit of the indorser, as of 
the drawer. And if such indorser, so called upon, has the names 
of one or more indorsers prior to his own, to each of whom he is 
properly an indorsee, he is also at liberty to call upon any of 
them to make him satisfaction, and so upwards. But the first 
indorser has nobody to resort to but the drawer only. 

What has been said of bills of exchange is applicable also to 
pr omissor y notes, that are indorsed over, and negotiated from 
one hand to another; only that, in this case, as there is no 
drawee, there can be no protest for non-acceptance ; or rather 
the law considers a promissory note in the light of a bill drawn 
by ji man upon h^sel4 and accepted at the time of drawing. 
And, in case of non-payment by the maker, the several indorsers 
of a promissory note have the same remedy, as upon bills of 
exchange against the prior indorsers. 


CHAPTEK XXVII. 

OF TITLE BY BANKRUPTCY 

IX. A NINTH method of transferring property, is that of 
bankruptcy ; a title already touched upon, so far as it relates to 
the transfer of the real estate of the bankrupt. It is now to be 
treated more minutely, as it principally relates to the disposition 
of chattels, in which the property of persons concerned in trade 
generally consists. 

1. A bankrupt has been defined to be a " trader who secretes 
'"himself or does certain other acts, with intent to defeat or 
"delay his creditors.” He was formerly looked upon as a 
criminal or offender : and in this spirit we are told by Coke, that 
we have fetched as well the name as the wickedness of bankrupts 
from foreign nations. But at present the laws of bankruptcy are 
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considered as laws calculated for the benefit of trade^ and 
founded on the principles of humanity as well as justice ; and to 
that end they confer some privileges, not only on the creditors, 
but also on the bankrupt or debtor himself. On the creditors, 
by compelling the bankrupt to give up all his effects to their use 
without any fraudulent concealment : on the debtor, by exempt- 
ing him from the annoyance of legal proceedings when he has 
nothing to satisfy the debt. Till quite recently the law allowed 
the benefit of bankruptcy to none but traders : justly considering, 
that if persons in other situations of life ran in debt without the 
power of payment, they should take the consequences of their 
own indiscretion, even though they met with sudden accidents 
that might reduce their fortunes. And the position of those 
debtors who were not entitled to the benefit of the bankrupt 
laws, was, consequently, one of great hardship. For as a judg- 
ment creditor had a right to cause the person of the debtor to be 
detained in prison until he satisfied the claim, the unhappy 
debtor might possibly be detained for years in hopeless confine- 
ment. This, indeed, became so common an occurrence, that 
special acts of parliament were passed for the liberation of these 
insolvents. These statutes were at first only temporary in their 
nature, and partial in their operation; and the evil remained 
unabated until 1813, when the relief of insolvent prisoners was 
permanently provided for, and ultimately administered accord- 
ing to a regular system in the court for the relief of insolvent 
debtors. 

The proceedings therein were analogous to those in a bank- 
ruptcy, with one essential point of difference ; that whereas the 
bankrupt was relieved from all claims upon him whatever, the 
insolvent remained burdened with the whole of the debts, which 
his property was unequal to discharge; and all future acquisitions 
which he might make were for the benefit of his creditors until 
they were fully paid^ The result was that a trader, however 
reckless, could, as a bankrupt, bo freed from all his obligations ; 
while a nondrader, however unfortunate, had no means of escape 
from the pressure of his liabilities. 

The palpable injustic'e which often resulted from this state of 
the law, led at last in 1861 to the subjection of all debtors, what- 
ever to the bankrupt lawte : the sole distinction between traders 
and non-traders now consisting ^in this, that what constitutes 
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an act of bankruptcy in the one, is not necessarily an act of 
bankruptcy in the other. For what acts a man may bo made 
a bankrupt, reference must be had to the several statutes 
on this subject, and the resolutions formed by the courts 
thereon. 

The first proceeding in a bankruptcy is the filing of the 
pet it ion j either by the debtor himself, or by a creditor or 
creditors whose debts amount to £50, on which the court cither 
makes what is called a “ Receknng Order** for the protection of 
the estate, or dismisses the petition. 

A petition must bo prosecuted in the court of the district in 
which the debtor resides or carries on his business; but the 
proceedings may be transferred from any one court to any 
other, or may be prosecuted in London at the request of the 
creditors, or if the High Court shall so order. 

The petition must bo verified by affidavit, and served upon the 
debtor; that he may have an opportunity of disputing the 
statements therein contained, at the hearing. These statements 
are usually the debt, the trading, if the debtor l)e a trader, and 
the act or acts of bankruptcy; and they are to be carefully in- 
vestigated, and, if they cannot be sworn to, proved by witnesses, 
before the debtor is called upon to answer. 

The debtor if ho intends to dispute any of the statements in 
the petition, must give notice, stating wliich of the matters he 
intends to dispute ; and, if disputed, all these matters must be 
again proved, the attendance of all witnesses, and the production 
of all documents being enforced by process of the court, if neces- 
sary. 

The Receiving Order, when made, operates to vest all the 
property of the debtor in the proper Official Receiver of the 
court or district. It also ipso facto stays all pending proceedings 
against the debtor for any debt provable under the bankruptcy 
excepting such as may be necessary by secured creditors to 
realize their securities. For the further protection of the 
estate, the court may appoint a special manager to carry on the 
business of the bankrupt. The receiving order is advertised 
in the London Gazette and locally, and although not so called, 
amounts practically to what is popularly known as an adjudica- 
tion in bankruptcy. 

B 
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The debtor must, within three days, file a full statement of 
affairs verified by affidavit The receiving order may be 
^ cancelled by the court for good grounds shown. Soon after 
the making of the receiving order a first meeting of the 
creditors is called ; presided over by the Official Eeceiver to the 
estate, and at this meeting the creditors consider whether the 
debtor shall be adjudicated a bankrupt, or whether they will 
accept any scheme of arrangement, or offer of composition that 
he may make. Presuming them to resolve upon an adjudication, 
or to pass no resolution, then the debtor is formally adjudicated 
a bankrupt by the court. 

If they decide upon adjudication, the creditors may proceed 
to elect a trustee, and, if they wish it, appoint a committee of 
inspection of not more than five nor less than three persons to 
act with and control the trustee ; the trustee takes the place of 
the Official Eeceiver of the court, and immediately on the 
making of the receiving order becomes the receiver of all the 
bankrupt’s property, and has power to sell or dispose of goods 
of a perishable nature, or other property, the holding of which 
until the choice of the trustee by the creditors would prejudice 
the bankrupt’s estate. 

When a trustee has been chosen, and after he has given 
security, and been approved by the Board of Trade from which 
body he obtains his certificate of appointment, all the bankrupt’s 
estate and effects vest ip him for the benefit of the creditors. 
He calls meetings, collects debts, audits the accounts of any 
receiver who may have been appointed; receives all rents, 
interest, proceeds of sales, or other monies which may accrue 
from the bankrupt’s estate ; brings and defends actions ; sells 
book-debts; and compromises claims. All books, papers, and 
accounts relating to the estate must be delivered up to him if 
required, and the bankrupt must attend him at all reasonable 
times, to assist in getting in and protecting the estate. 

The debtor has next to pass his public examination upon 
the statement of his affairs, which he is required to lay before 
his creditors at their first meeting. This examination is 
compulsory upon every debtor against whom a receiving order 
has been made, and whether or not he is adjudicated, or carries 
out a scheme of composition or an arrangement. It ought to be 
a stringent and searching enquiry, at which the Official Eeceiver 
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is present with a report upon the cause of the failure^ and ihe 
prospects of the estate. 

If the bankrupt has conformed in all points to the directions 
of the law by passing his public examination, he is now in a 
position to obtain his order of discharge. For this purpose he 
must make an application which, will be heard in oi)en court, 
and at which his creditors may attend, and oppose ; the Official 
Keceiver being present, with a report which is primd facie 
evidence of its contents. The court is empowered to grant or 
refuse an absolute order of discharge ; or suspend its operation 
for a specified time ; or grant an order subject to any conditions 
with respect to any earnings or income that may afterwards 
become due to the bankrui)t, or with respect to his after-ac- 
quired property. The court must refuse the discharge, if the 
bankrupt has committed any of the misdemeanours specified in 
the Bankruptcy Act or the Debtors Act of 1869. And in 
deciding upon the debtor’s application for his discharge, the 
Court has to consider any facts relating to his conduct, charac- 
ter, and career, affecting the question, such as failure to keep 
accounts, trading while insolvent, rash speculations, extravagant 
living, frivolous and vexatious defences, undue preferences, and 
former failures, if any. A debtor adjudged bankrupt, is at once 
disqualified for being a member of either house of parliament, 
a justice of the peace, a mayor, alderman or counsellor of a 
borough, a guardian of the poor, or a member of any local 
board or vestry. The court, on giving an order of discharge has, 
therefore, further to consider whether it will grant him a 
certificate that the bankruptcy was caused by misfortune 
without any misconduct on his part, for, unless such a certificate 
be given, he remains subject to these disqualifications. 

When granted, the order of discharge releases him from all 
debts owing by him at the time he became a bankrupt, and from 
all claims and demands provable under the bankruptcy, even 
though judgment shall have been obtained against him ; except 
such arise from any fraud or breach of trust, or are due to the 
crown. For that, among other purposes, all proceedings in 
bankruptcy are entered of record as a perpetual bar against 
actions to be commenced on this account : and the production 
of the order of discharge is conclusive evidence of the bankruptcy 
and of the validity of all the proceedings therein, and is plead- 

R 2 
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able in bar to any action for debt arising before his discharge^ 
and released thereby. Thns, the bankrupt becomes a clear man 
again : and, by his own industry, may become a useful member 
of the commonwealth ; which is the rather to be expected, as he 
cannot be entitled to these benefits, unless his failure has been 
owing to misfortune rather than to misconduct and extrava- 
gance. 

Let us next see how such proceedings affect tho^^roper^y of the 
bankruj)t. 

By tlie order of adjudication all the personal effects of the 
bankrupt vest at once in the Official Receiver of the court, 
whether they be goods in actual possession, or debts, contracts, and 
other choses in aetimi : and the court may consequently cause 
any house or tenement of tlie bankrupt to be broke open, in 
order to enter upon and seize the same. And when the trustee 
is chosen and his election is confirmed, the property of every 
part of the estate is transferred to him from the Official Receiver, 
and as fully vested in him as it was in the bankrupt himself, and 
he has the same remedies to recover it. 

The proiierty tlius vested in the trustee is all that the bankrupt 
had m himself at the commencement of the bankruptcy, or that 
has been vested in him since, or that may be acquired by or 
devolve on him during its continuance. It includes all such 
powers in, over, or in respect of property as might have been 
exercised by him for his own benefit, and not only all goods and 
chattels in the possession of the bankrupt, but in his order or 
disposition in his trade or business, by the consent or permission 
of the true owner, of which he is, therefore, the reputed owner, or 
of which he has taken upon himself the sale or disposition as 
owner. Therefore, it is usually said, that once a bankrupt, and 
always a bankrupt ; by which is meant, that a plain direct act of 
bankruptcy once committed cannot be purged, or explained away, 
by any subsequent conduct, as a dubious equivocal act may be; 
but that, if an order of adjudication is afterwards made, the 
property of the creditors shall have a relation, or reference, 
back to the first and original act of bankruptcy, that occurred 
within the preceding three months. All transactions are. for 
that time null and void, either with regard to the alienation of 
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Ms property or the receipt of his debts, from such as dixe privy to 
his bankruptcy ; for they are no longer his property, or his debts, 
bat belong to his creditors. And, therefore, if legal proceedings 
be taken by a creditor, he may be restrained from pursuing 
them ; nothing in this nature being protected except a bond fide 
execution of attachment, executed against the real property by 
seizure, or against his personal estate by seizure and sale ; 
before the making of the receiving order, and before notice of 
any act of bankruptcy. But as these acts of bankruptcy may 
sometimes be secret to all but a few, and it would be prejudicial 
to business to carry this notion to its utmost length, no money 
paid to a bovd fide creditor, even after an act of bankruptcy 
previous to the receiving order, provided the creditor had no 
notice of the act of bankruptcy, is liable to lie refunded. And 
all contracts or dealings with or payments to him, under the 
same circumstances, are valid; the intention of this relative 
power being only to reach fraudulent transactions, and especially 
to render void all preferences given by the bankrupt to one 
creditor over anotlier. 

Any settlement, indeed, made by a debtor, unless m considera- 
tion of marriage, or bo7id fide for valuable consideration, or, if 
made on a wife or children, of property acquired in right of the 
wife, is void as against the creditors, if he become a bankrupt 
within two years. A settlement so made may also be questioned 
in the event of a bankruptcy within tm years, and the person 
claiming the lienefit of it put to proof of the insolvency of the 
bankrupt at the time he made it. And a covenant made by a 
debtor, in consideration of marriage, for a future settlement upon 
wife or children, of any money or property not coming to him 
through the wife, and wherein he has not at the time a vested 
interest, is in the event of bankruptcy before such money or 
property is actually jiaid over or transferred, void as against 
the creditors. 

It is the duty of the trustee to realize the property: and 
within four months after the first meeting of creditors to declare 
a dividend, with subsequent dividends at intervals of not more 
than six months. When he has converted all the property into 
money he is to declare a final dividend; and if there be any 
surplus the bankrupt is entitled to it. Wlieu this has been 
done, it is reported to the Board of Trade, and the Board of 
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Trade, if satisfied with the trustee’s management, grants the 
release of the trustee. 

These dividends must be made equally, and in a rateable pro- 
portion, to all the creditors, according to the quantity of their 
debts ; no regard being had to the quality of them. Mortgages, 
indeed, for which the creditor has a real security in his own 
hands, are entirely safe : for the adjudication reaches only the 
equity of redemption. So are also personal debts, where the 
creditor has a chattel in his hands, as a pledge or pawn for the 
payment. But a distress for rent made and levied after an act 
of bankruptcy, whether before or after the commencement of 
the bankruptcy, is available only for one year’s rent, prior to the 
adjudication ; though the landlord may come in as a creditor 
for the surplus. Parochial and other rates, and assessed and 
other taxes, not exceeding one years assessment must be first 
paid in full. The trustee may also return part of a fee paid 
with an apprentice ; and may allow interest on such claims as 
interest may be allowed on by a jury. But, otherwise, judgments 
and recognizances, and also debts by specialty, are all on a level 
with debts by mere simple contract, and all paid pari passu. 
The clerks or servants of the bankrupt are allowed their wages 
or salary, for a period not exceeding four months, labourers and 
workmen whether payable by time, or piece work, for a period 
not exceeding four months. 

If any surplus remains after the final dividend, it is restored 
to the bankrupt. This is a case which sometimes happens to 
men, who unwarily commit acts of bankruptcy while their effects 
are more than sufficient to pay their creditors. In such a case 
a composition may be offered, or a scheme of settlement proposed ; 
and it may bo made a part of the arrangement that the order of 
adjudication shall be annulled. 

The creditors may, at their first meeting instead of resolving 
upon adjudication, or allowing that to follow as of course, agree 
to accept a scheme of arrangement or composition offered by the 
debtor. To make such a scheme binding, it must be assented 
to by a majority in number, representing three-fourths in value 
of all the creditors present at that meeting; and it must be 
confirmed by a similar resolution passed at a subsequent 
meeting of all the creditors who have proved; and finally it 
must be approved by the court. The certificate of the Official 
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Eeceiver, that such a scheme of arrangement or composition 
has been so accepted and approved, is conclusive evidence of ita 
validity. 

A scheme of arrangement or composition, when duly accepted 
and approved, is binding upon all the creditors of the debtor as 
to debts provable in bankruptcy. The provisions of these 
arrangements are enforceable by the court, if necessary by 
process of contempt, and should it appear that the arrangement 
or composition cannot be carried out, the court my annul the 
whole proceedings, and declare the debtor an adjudicated 
bankrupt, when the case will become one of ordinary bank- 
ruptcy. 

In the case of insolvents where debts do not exceed £50, the 
county court is enabled to grant a summary discharge on 
payment of a composition by a debtor, proportioned to his 
ability to meet his engagements. 


CHAPTER XXVIIL 

OF TITLE BY WILL AND ADMINISTBATION. 

X. XI. There yet remain to be examined two other methods of 
acquiring personal estates, viz., by testament and administration ; 
which are so connected, that it is impossible to treat of them 
distinctly, without needless repetition. 

When property came to be vested in individuals by the right 
of occupancy, it became necessary, for the peace of society, that 
this occupancy should be continued, not only in the present 
possessor, but in those to whom ho Should think proper to 
transfer it; which introduced alienations, gifts, and contracts. 
But these precautions would be very imperfect, if they were 
confined to the life of the occupier ; for upon his death all his 
goods would again become common, and create infinite con- 
fusion. The law therefore gives to the proprietor a right of 
continuing his property, after his death, in such persons as he 
shall name; and, in defect of such appointment, directs the 
goods to be vested in certain individuals, exclusive of all others. 



248 


TITLE BY TESTAMENT. 


The former method of acquiring personal property is called a 
testament : the latter, an administration. 

Testaments are of very high antiquity. The power of 
l^queathing is indeed coeval with the first rudiments of the 
law. It did not extend originally to all a man’s personal 
estate. In the reign of Henry II., a man’s goods were to be 
divided into three equal parts ; of which one went to his heirs, 
another to his wife, and the third was at his own disposal ; or, 
if he died without a wife, he might then dispose of one moiety, 
and the other went to his children. This was law at the time 
of Mdf/tia Charta, and for some time afterwards. But it has 
l>een imperceptibly altered ; and the testator may now dispose 
of the whole of his goods and chattels. 

In case a person make no disposition of his goods, he is said 
to die intestate : and in such cases, by the old law, the king was 
entitled to seize upon his goods, as the parens patriae and 
general trustee of the kingdom. This prerogative the king 
exercised for some time by the ministers of justice ; and probably 
in the county court, where matters of all kinds were determined ; 
and it was granted as a franchise to many lords of manors, who 
had consequently a right to grant administration to their 
intestate ienants and suitors, in their own courts baron. 
Afterwards the crown, in favour of the church, invested the 
prelates with this branch of the prerogative ; it being thought 
that spiritual men were then of better conscience than laymen, 
and had more knowledge what things would conduce to the 
benefit of the soul of the deceased. 

The goods of the intestate being thus vested in the ordinary 
upon the most solemn trust, the reverend prelates were not 
accountable to any, but to God and themselves, for their con- 
duct. But this trust was so grossly abused, that as early as the 
statute of Westm. 2, it was enacted that the ordinary should 
pay the debts of the intestate so far as his goods extended. 
Though the prelates were now made liable to the creditors for 
their just and lawful demands, yet the residuum, after payment 
of debts, remained still in their hands, to be applied to whatever 
purposes the conscience of the ordinary should approve. The 
flagrant abuses of which power occasioned the legislature again 
to interjjose, and temp. 31 Edw. III. to direct that, in case of 
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intestacy, the ordinary should depute the nearest friends of the 
deceased to administer his goods. This is the origin of 
administrators, who were at first only the oflSicers of the ordinary. 
And though the authority of the prelates has now been trans- 
ferred to the crown, upon this footing stands the general law of 
administrations at this day. 

Let us now see who may, or may not, make a testament. 
And this law is entirely prohibitory; for every person has 
full power and liberty to make a will, that is not under some 
special prohibition by law or custom ; which prohibitions are 
principally — for want of sufficient discretion; or for want of 
sufficient liberty and free will. 

1. ‘ In the first species are to be reckoned infants, persons 
under twenty-one, who arc incapable of making a will. Madmen, 
idiots or natural fools, persons grown childish by reason of old 
age or distemper, such as have their senses besotted with 
drunkenness — all these are incapable, by reason of mental 
disability, to make any will so long as such disability lasts. 

2. Those who are intestable for want of liberty or freedom 
of will, are by the civil law of various kinds; as prisoners, 
captives, and the like. But such persons are not here absolutely 
intestable; the court must decide whether or no they had 
liberum animum testandi. A married woman was formerly and 
many still are incapable of devising lands, and also incapable of 
making a testament of chattels, without the licence of her 
husband. For all her personal chattels may be absolutely his ; 
and he may dispose of her chattels real, or have them to 
himself if he survive her. Yet by her husband’s licence she 
might always, and if married since 1st January, 1882, may 
make a testament. The queen consort was always an exception 
to this general rule of the old law, for she may dispose of her 
chattels by will without the consent of her lord : and any 
feme-covert may make her will of goods, which are in her 
possession in autre droit, as executrix or administratrix; for 
these can never be the property of the husband. Formerly too, 
if she had any pin money or separate maintenance, she might 
dispose of her savings thereout by testament, without the 
control of her husband, as she might of personal property 
given to her for her sole and separate use. 
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Testaments were formerly divided into two sorts ; written, and 
verbal or nuncupative ; the former were in writing, the latter 
depended on oral evidence, being declared by the testator in 
extremis before a sufficient number of witnesses, and afterwards 
reduced to writing. A codicil is a supplement to a will, and to 
be taken as part of a testament : and this might also have been 
either written or nuncupative. But as nuncupative wills are 
liable to great impositions, and may occasion many perjuries, 
the Statute of Frauds laid them under many restrictions ; and 
the Wills Act of 1 Viet, finally did away with all nuncupative 
wills, except in the case of soldiers in actual service and mariners 
or seamen at sea. 

Every will, with this exception, whether of personal or real 
estate, must now be signed by the testator, or by some person 
in his presence, and by his direction, in the presence of two 
witnesses at least, present at the same time, who must subscribe 
and attest the will in the testator’s presence. 

No testament is of any effect till after the death of the 
testator ; and hence it follows that testaments may be avoided ; 
— 1. if made by a i)erson labouring under incapacity; 2. by 
making another testament of a later date : and, 3. by cancelling 
or revoking it. 4. Marriage, also, is an express revocation of a 
prior will. 

A will should apx)oint an executor. What then is an 
executor, and what an administrator ? 

An executor is he to whom another man commits by will 
the execution of his last will and testament. And all persons 
are capable of being executors, that are capable of making wills, 
.and many others besides ; as feme-coverts, and infants. This 
appointment of an executor is essential to the making of a will. 
If the testator does not name executors, or names incapable 
persons, or the executors named refuse to act ; in any of these 
cases the court grants administration cum testamento annexo to 
some other person ; ajid then the duty of the administrator is 
very little different from that of an executor. 

But if the deceased died wholly intestate, without making 
either will or executors, then general letters of administration 
must be granted to the nearest friends of the deceased ; who are 
asc ertained according to the rules of consanguinity. 
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Consanguinity is the connection or relation of persons de- 
scended from the same stock or common ancestor ; and is either 
lineal or collateral. 

Lineal consanguinity is that which subsists between persons, 
of whom one is descended in a direct line from the other, as 
between a man and his father, grandfather, great-grandfather, 
and so upwards in a direct ascending line ; or between a man 
and his son, grandson, great-grandson, and so downwards in 
the direct descending line. Every generation in this lineal 
direct consanguinity, constitutes a different degree, reckoning 
either upwards or downwards ; the father is related in the first 
degree, and so likewise is the son ; the grandsire and grandson 
in the second; the great-grandsire and great-grandson in the 
third. 

Collateral kinsmen are such as lineally spring from one and 
the same ancestor, who is the stirps, or root, from whence these 
relations are branched out. As if a man has two sons, who 
have each a numerous issue ; both these issues are lineally 
descended from their common ancestor ; and they are collateral 
kinsmen to each other, because they are all descended from this 
common ancestor, and all have a portion of his blood in their 
veins, which denominates them coiisanguineos. And the degrees 
in which they are related are computed by beginning at the 
common ancestor, and reckoning downwards : and in whatsoever 
degree the two persons, or the most remote of them, is distant 
from the common ancestor, that is the degree in which they are 
related to each other. Thus Tltius and his brother are related 
in the first degree : for from the father to each of them is counted 
only one; Titius and his nephew are related in the second 
degree; for the nephew is two degrees removed from the 
common ancestor, viz., his own grandfather, the father of 
T^itius, 

The court in granting administration is guided by these 
rules : 1. It grants administration of the goods of the wife to 
the husband or his representatives; and of the husband’s effects, 
to the widow or next of kin : but it may grant it to either, or 
both in its discretion. 2. Among the kindred, those are to be 
preferred that are the nearest in degree to the intestate ; but, 
of persons in equal degree, the court may take which it pleases. 
And, therefore, 3. In the first place, the childi’en or, on failure 
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of children, the parents of the deceased, are entitled to the 
administration; both which are indeed in the first degree; 
though the children are generally allowed the preference. Then 
follows brothers, grandfathers, uncles, or nephews, and the 
females of each class respectively, and lastly, cousins. 4. The 
half blood is admitted to the administration as well as the 
whole. 5. If none of the kindred take out administration, a 
creditor may by custom do it. 6. If the executor refuses, or 
dies intestate, the administration may be granted to the residuary 
legatee, in conclusion of the next of kin. 7. And, lastly, the 
court may, in defect of all these, commit administration to such 
discreet person as it approves of. 

Finally, what are the principal points of the office and duty 
of an executor or administrator? These in general are very 
much the same; except that an executor may do many acts 
before he proves the will ; but an administrator may do nothing 
till letters of administration arc issued ; for the former derives 
his power from the will, the latter owes his to the appointment 
of the court. If a^ stranger acts as executor, without any just 
authority, as by intermeddling with the goods of the deceased, 
he is called in law an executor de son tort, of his own wrong, and 
is liable to all the trouble of an executorship ; but merely 
locking up the goods, or burying the corpse of the deceased, will 
not amount to such an intermeddling as will charge a man as 
executor of his own wrong. The powers and duties of a rightful 
executor or administrator, are — 

I. To Ivry the deceased in a manner suitable to the estate 
which he leaves behind him ; necessary funeral expenses being 
allowed, previous to all other debts and charges. 

To prove the will of the deceased : which is done cither in 
common form, which is only upon his own oath before the court 
or its registrar ; or •per testes, in solemn form of law, in case the 
vaUdiiy of the will be disputed. In defect of any will, the 
person entitled to be administrator must also, nt this period, 
take out letters of administration, whereby an executorial power 
to collect and administer, that is, dispose of the goods of the 
deceased, is vested in him : and he must enter into a bond with 
sureties, faithfully to execute bis trust. 
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3. To make an inventory of all the goods and chattels, whether 
in possession or action, of the deceased ; which he is to deliver 
in to the court upon oath, if thereunto lawfully required. 

4. To collect all the goodjs and chattels so inventoried. What- 
ever is so recovered, that is of a saleable nature and may be 
converted into ready money, is called msets, tliat is, sufficient, 
from the French aasez^ to make him chargeable to a creditor or 
legatee, so far as such goods and chattels extend. 

6. To pay the debts of the deceased; observing therein the 
rules of priority ; otlierwise, on deficiency of assets, if he pays 
those of a lower degree first, he must answer those of a higher 
out of his own estate. And, first, he may pay all funeral charges, 
and the expense of proving the will, and the like. Secondly, 
debts due to the crown on record or specialty. Thirdly, such 
debts are by particular statutes to be preferred ; as money due 
upon poor rates, and some others. Fourthly, debts of record. 
Fifthly, all other debts whether due on special contract as for 
rent, or on simple contract. 

What has been stated as to the order in which the debts of 
the deceased are to be paid refers only to legal assets, between 
which and c(xuitahle assets a distinction is made, the latter 
comprising every kind of property which comes to an executor’s 
hands in any other than his legal capacity, and so can only be 
reached in equity. These are applicable in payment of all debts 
of whatever degree 2)ari passu. And where the administration 
of assets falls into the hands of the court, they are distributed 
in equal proportion, without regard to their nature or degree, 
except that voluntary bonds, or other special contracts without 
consideration, are postponed to other debts. 

6. To pay the legacies, when the debts are all discharged, so 
far as the assets extend. 

A legacy is a bequest or gift of goods and chattels by testament, 
and the person to whom it was given is styled the legatee. This 
bequest transfers an inchoate property to the legatee ; but the 
right is not perfect without the assent of the executor : for, if I 
have a general or pecuniary legacy of 100/., or a specific one of a 
piece of plate, I cannot in either case take it without the consent 
of the executor. For in him all the chattels are vested, and it 
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is his business first of all to see whether their is a sufficient 
fund left to pay the debts of the testator ; the rule of equity 
being, that a man must be just before he is permitted to be 
generous. And in case of a deficiency, all the general legacies 
must abate proportionably, in order to pay the debts ; but a 
specific legacy, of a piece of a plate or the like, is not to abate, or 
allow anything by way of abatement, unless there be not suffi- 
cient without it. Upon the same principle, if the legatees have 
been paid their legacies, they are bound to refund a rateable part, 
in case debts come in more than sufficient to exhaust the 
duum after the legacies paid. 

If the legatee dies before the testator, the legacy is a lapsed 
legacy, and sinks into the residuum, except it be a gift to a child 
or other issue of the testator, which does not lapse if the legatee 
die leaving issue which survives the testator. And if a contingent 
legacy be left to any one, as when he attains, or ?/he attains, the 
age of twenty-one, and ho dies before that time, it is a lapsed 
legacy. But a legacy to one, to he paid when he attains the age 
if twenty-one years, is a vested legacy; an interest which 
commences in preesenti although it be solvendum infuturo ; and 
if the legatee dies before that age, his representatives shall 
receive it out of the testator's personal estate, at the same time 
that it would have become payable, in case the legatee had lived. 

Besides these formal legacies, contained in a man's will and 
testament, there is also permitted another death-bed disposition 
of property, which is called a donation causa mortis. And that 
is, when a person in his last sickness, apprehending his dissolu- 
tion near, delivers or causes to be delivered to another the posses- 
sion of any personal goods. This gift, if the donor dies, needs 
not the assent of the executor : yet it shall not prevail against 
creditors, and is accompanied with this implied trust, that, if 
the donor lives, the property thereof shall revert to himself, 
being only given in contemplation of death, or mortis causa. 

7. When all the debts and particular legacies are discharged, 
the surplus or residuum must be paid to the residuary legatee, 
if any be Appointed by the will ; and if there be none, to the 
next of kin, who are to be investigated by the same rules ot 
consanguinity as those who are entitled to letters of administra- 
tion. 
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BOOK THE THIED. 

OF PEIVATE WEONGS. 


CHAPTEE I. 

OP THE REDRESS OP PRIVATE WRONGS. 

Municipal law was defined at the outset to be, a rule of civil 
conduct commanding what is right, and prohibiting what is 
wrong.” The primary objects of the law are therefore the 
establishment of rights, and the prohibition of wrongs. In the 
preceding book were considered the rights that were established ; 
the wrongs that are forbidden and redressed are now to be 
defined. 

These are divisible into private wrongs and public wrongs ; the 
former being an infringement of the private rights of individuals, 
considered as individuals, which are therefore termed civil 
juries : the latter a violation of public rights and duties, which 
are distinguished by the harsher appellation of crimes. It is to 
the first of these species of wrongs that attention is now to be 
directed. 

The more effectually to accomplish the redress of private 
injuries, courts of justice are instituted in order to protect the 
weak from the insults of the stronger, by enforcing those laws, 
by which rights are defined and wrongs prohibited. This remedy 
is therefore principally to be sought by application to these courts 
of justice : that is, by civil action. But as there are injuries of 
such a nature, that some famish and others require a more speedy 
remedy than can be had in the ordinary forms of justice, there 
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is allowed in these cases an extrajudicial remedy ; which will 
first be treated of : and to that end, the redress of private wrongs 
will be distributed in three species : first, that obtained by the 
mere act of the parties themselves : secondly, that effected by the 
mere act and operation of law ; and, thirdly, that which arises 
from action in courts, the act of the parties herein co-operating 
with the act of law. 

First. The redress obtained by the mere act of the parties is of 
two sorts; viz., first, that which arises from the act of the 
injured party only ; and, secondly, that which arises from the 
joint act of all the parties together. 

Of the first sort is, 

I. The defence of one’s self, or the mutual and reciprocal 
defence of such as stand in the relations of husband and wife, 
parent and child, master and servant. In these cases, if the 
party himself, or any of these his relations, l>e attacked in his 
person or property, it is lawful to repel force by orce ; and the 
breach of the peace, which happens, is chargeable upon him only 
who began the affray. The law in this case makes it lawful in 
a man to do himself that immediate justice, to which he is 
promijted by nature ; but the resistance must not exceed the 
bounds of mere defence ; for then the defender would himself 
become an aggressor. 

n. Recaption or reprisal, which happens when any one has 
deprived another of his property in chattels personal, or wrong- 
fully detains one’s wife, child, or servant : here the owner of the 
goods, and the husband, parent, or master, may lawfully retake 
them, wherever he happens to find them ; so it be not in a 
riotous manner, or attended with a breach of the peace. If, for 
instance my horse is taken away, and I find him in a common, 
a fair, or a public inn, I may lawfully seize him to my own use ; 
but I cannot justify breaking open a private stable, or entering 
on the grounds of a third person, to take him, except he be 
feloniously stolen ; but must have recourse to an action. 

III. Entry on lands and tenements, is a remedy given to the 
owner when another person without any right has taken posses- 
sion of his lands. In this case the party entitled may make a 
formal entry thereon, declaring that thereby he takes possession. 
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Should he in possession resist such entry, he is entitled to do so ; 
and in that event, it is attended with no effect whatever. But 
if the person in possession acknowledges the right of the person 
making the entry, for instance, by admitting himself to be his 
tenant in the premises entered upon, the possession of the tenant 
becomes at once the possession of the landlord; and such an 
entry makes him complete owner of the property. This remedy 
must be pursued peaceably and without force ; for if one turns 
or keeps another out of possession forcibly, this is an injury 
both of a civil and criminal nature. The civil injury is remedied 
by immediate restitution by a justice of the peace which puts 
the ancient possessor in statu quo ; the criminal or public wrong 
is punishable by fine. 

IV. Another' remedy by the mere act of the party injured, is 
the abatement or removal of nuisances. Whatsoever unlawfully 
annoys or does damage to another, is a nuisance, and may be 
abated, that is, removed by the party aggrieved, so as he commits 
no riot in doing so. If a house or wall is erected so near to mine 
that it stops my ancient light, which is a private nuisj.nce, I may 
enter my neighbour’s land, and peaceably pull it down. Or if 
a new gate be erected across the public highway, which is a 
common nuisance, any private individual passing that w^ay may 
remove it. For injuries of this kind require an immediate 
remedy, and cannot wait for the slow progress of the ordinary 
forms of justice. 

V. A fifth case, in which the law allows a man to be his own 
avenger or to minister redress to himself, is that of distraining 
cattle or goods for nonpayment of rent ; or, distraining another’s 
cattle damage feasant, that is, doing damage upon his land. The 
former is for the benefit of landlords, to prevent tenants from 
withdrawing their effects to his prejudice : the latter arises from 
necessity, as it might otherwise be impossible, at a future time, 
to ascertain whose cattle they were that committed the damage. 

The law of distress being a point of great consequence, it 
must be considered with some minuteness. 

1. A distress, districtio, is the taking of a personal chattel out 
of the possession of the wrong-doer into the custody of the party 
injured, to procure a satisfaction for the wrong committed, the 

s 
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most usual injury for which a distress may be taken being non- 
payment of rent. A distress may also be taken where a man 
finds beasts of a stranger wandering in his grounds, damage- 
feasant ; that is, doing him damage, by treading down his grass, 
or the like, in which case the owner of the soil may distrain them 
till satisfaction be made him for the injury. And for several 
rates made by act of parliament, as for assessments for the relief 
of the poor, or for parochial or district works of a public nature, 
remedy by distress and sale is given. 

2. As to the things which may he distrained, it is a general rule, 
that all chattels personal are liable, unless exempted. It is 
easier, therefore, to recount those exemptions. And, 1. As every- 
thing which is distrained is presumed to be the property of the 
wrong-doer, it follows that such things wherein no man can 
have a property, as dogs and cats, and animals feroi 7iaturce 
cannot be distrained. 2. Whatever is in personal use or occu- 
pation, is for the time protected from distress ; as an axe with 
which a man is cutting wood, or a horse while a man is riding 
him. 3. Things on the premises in the way of trade are not 
liable to distress. As a horse standing in a smith’s shop to be 
shod, or in a common inn ; cloth at a tailor’s ; corn sent to a mill 
or market ; or goods intrusted to a carrier, auctioneer, or com- 
mission agent. 

But, as a rule, whatever goods the landlord finds upon the 
premises, whether they in fact belong to the tenant or a stranger, 
are distrainable. A stranger has his remedy over by action 
against the tenant, if by the tenant’s default his chattels are 
distrained, so that they cannot be rendered to him : and a sub- 
tenant who is a lodger in part of a house may claim, and retain 
his own goods on payment of the rent due by himself, if any. 

With regard, however, to a stranger’s beasts, some distinctions 
are to l)e taken. If the beasts have been put on the land by 
consent of the owner, they are distrainable immediately after- 
wards: but if they were on their way to a fair or market, 
and had been put in only to graze ' for a night, they are 
privileged. If, again, a stranger’s cattle break the fences, 
and come on the land, they are distrainable immediately as a 
punishment for the wrong committed through the owner’s negli- 
gence. But if the lands wore not sufficiently fenced, the landlord 
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cannot distrain, till they have been levant and couchant, levantes et 
cuhantes, on the land, which is held to be one night at least, so 
that the owner may have notice. 

To continue, 4. There are also other things which are 
privileged for the sake of the public ; as tools and utensils of 
trade, the axe of a carpenter, the books of a scholar, and the 
like : because the taking of them would disable the owner from 
serving the commonwealth. But even these may be distrained 
if not in actual use, and there is not sufficient property to 
satisfy the demand of the landlord. So, beasts of the plough 
and sheep are privileged ; unless there is no other sufficient 
distress. But as beasts of the plough may be taken in execution 
for debt, so they may be for distresses by statute, which partake 
of the nature of executions. 5. Nothing shall be distrained for 
rent, which may not be rendered again in as good plight as 
when taken. Milk, fruit, and the like, cannot be distrained, a 
distress being only a pledge, to be restored when the debt is 
paid. So, anciently, sheaves of corn could not be distrained, 
but a cart loaded with corn might, as that could be safely 
restored. By statute, corn in sheaves, or loose in the straw, or 
hay in barns or ricks, or otherwise, may now be distrained, as 
well as other chattels. 6. Things fixed to the freehold may not 
be distrained ; as windows, doors, and chimney-pieces : for they 
savour of the realty. And for this reason growing corn could 
not be distrained; till landlords were authorized by statute 
to distrain corn, grass, or other products of the earth, and to 
cut and gather them when ripe. 7. Lastly^ things in enstodid 
legis, as a distress taken damage-feasant ^ or goods taken in 
execution, cannot, though remaining on the premises, be dis- 
trained ; they are already in the custody of the law. 

3. Distresses were formerly looked upon as a mere pledge for 
payment of rent, or satisfaction for damage done. And so the 
law remains with regard to distresses of beasts damage-feasant, 
and for other causes, not altered by parliament. But distresses 
for rent-arrear being found effectual in compelling payment, 
many statutes have been made to regulate this proceeding. 

Thus all distresses must be made hy day, unless in the case of 
damage-feasant ; an exception being there allowed, lest the beasts 
ahould escape. And when a person intends to make a distress, 

s 2 



260 


REDRESS OF PRIVATE WRONGS. 


he must, by himself or his bailiff, enter on the premises, and 
there distrain the goods he finds, and which are not privileged, 
giving notice thereof to the tenant, and stating what are the 
goods distrained. The landlord may not break open a house to 
make a distress, for that is a breach of the peace; though when 
in the house, he may break open an inner door. But he may, 
by the assistance of a peace-officer break open in the day-time 
any place, whither the goods have been fraudulently locked up 
to prevent a distress; oath being first made, in case it be a 
dwelling-house, of a reasonable ground to suspect that the goods 
are concealed therein. And the distress must be proportioned 
to the thing distrained for, otherwise he incurs the risk of an 
action for an excessive distress. 

4. When taken, the things distrained must in the first place 
be carried to some pound, and there impounded. A pound is 
either pound-over^, that is, open overhead ; or pound-covert, that 
is, close. No distress of cattle can be driven out of the hundred 
where it is taken, unless to a pound-overt within the same shire, 
and within three miles of the place where it was taken. This is 
for the benefit of the tenants, that they may know where to 
replevy ; and the taker must provide the cattle with sufficient 
food, the value being recoverable from the owner, — or sell at the 
expiration of seven days. Any person distraining for rent may 
also turn any part of the premises, upon which a distress is 
taken, into a pound, pro hdc vice, for securing of such distress ; 
which is also for the advantage of tenants, as a distress of house- 
hold goods, which are liable to be stolen or damaged by weather, 
ought to be impounded in a pound-covert, else the distrainor 
must answer for the consequences. 

6. When impounded, the goods were formerly only a pledge 
to compel the performance of satisfaction, the distrainor not 
being at liberty to work or use a distrained beast. And thus the 
law continues with regard to beasts taken damage-feasant, and 
distresses for suit or services ; which must remain impounded 
till the owner makes satisfaction, or contests the right of dis- 
training by replevying the chattels. To replevy, replegiare, that 
is, to take back the pledge, is, when a person distrained upon 
has the distress returned into his own possession, upon giving 
good security to try the right of taking it in an action ; and, if that 
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be determined against him, to return the cattle or goods once 
more into the hands of the distrainor. This is called a replevin ; 
and it answers the same end to the distrainor as the distress 
itself, since the party replevying gives security to return the 
distress, if the right he determined against him. 

6. This kind of distress therefore, if the owner continues 
obstinate, and will make no satisfaction of payment, is no remedy 
at all to the distrainor. But for a debt due to the crown, the 
distress was always saleable at common law. And so, in the 
several statute-distresses, the power of sale is usually given to 
complete the remedy. And in all cases of distress for rent, if 
the tenant or owner do not, within five days after, replevy the 
distress with sufficient security, the distrainor may cause the 
same to be appraised, and sell the same towards satisfaction of 
the rent and charges; rendering the overplus, if any, to the 
owner himself. And by this means a full satisfaction is had for 
rent in arrear by the mere act of the party himself; viz., by 
distress, the remedy given at common law ; and sale consequent 
thereon, which is added by statute. 

VI. The seizing of heriots, when due on the death of a tenant, 
is also another species of self-remedy ; not much unlike tliat of 
taking goods in distress ; which the enfranchisement of copyholds 
will in time render unknown. 

The remedies which arise from the joint act of the parties, are 
only two, accord and arbitration, 

I. Accord is a satisfaction agreed upon between the party 
injuring and the party injured ; which, when performed, is a bar 
of all actions upon this account. 

II. Arbitration is where the parties, injuring and injured, 
submit all matters in dispute to the judgment of two arbitrators, 
who are to decide the controversy; and if they do not agree, 
that another person be called in as umpire, to whose sole judg- 
ment it is then referred ; or frequently there is only one arbi- 
trator originally appointed. This decision is called an award ; 
and thereby the question is as fully determined, as it could 
have been by the agreement of the parties or the judgment of a 
court of justice. 
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Secondly, Of that redress which is effected by the mere opera- 
tion of law, there are two instances only : retainer and remitter, 

I. If a person indebted to another makes his creditor his 
executor, or if such creditor obtains letters of administration to 
his debtor ; in either case the law allows him to retain so much 
as will pay himself. For the executor cannot commence an 
action against himself as representative of the deceased, to 
recover that whch is due to him in his own private capacity, 
but, having the whole personal estate in his hands, so much as 
is sufficient to answer his own demands is, by operation of law, 
applied to that particular purpose. But the executor cannot 
retain his own debt, in prejudice to those of a higher degree ; 
for the law only puts him in the same situation, as if he had 
sued himself as executor, and recovered his debt. And an 
executor de son tort is in no case permitted to retain. 

II. Remitter is where he who has the true property or jus 
2)roj)rictatis in lands, but is out of possession thereof, and cannot 
recover possession without an action, has the freehold cast upon 
him by some subsequent, and of course defective, title ; in this 
case he is remitted, or sent back to his ancient and more certain 
title. The reason is that otherwise he who has right would be 
deprived of all remedy. For as he himself is the person in 
possession, there is no other against whom he can bring an 
action. So the law adjudges him in by remitter ; that is, in such 
plight as if he had recovered the land by action. 

Thirdly, In the redress of injuries by suit in court, the act of 
the parties and the act of law co-operate ; the act of the parties 
to set the law in motion, the process of the law being the instru- 
ment by which the parties procure redress. 

Although in the cases already mentioned, the law allows an 
extra-judicial remedy, yet that does not exclude the ordinary 
course of justice. Though I may defend myself from violence, 
I yet am entitled to recover damages for the assault ; though I 
may retake my goods, this power of recaption does not debar 
me from my action : I may either abate a nuisance by my own 
authority, or call upon the law to do it for me. And with regard 
to accords and arbitrations, these being an agreement or com- 
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promise, suppose a previous right of obtaining redress some 
other way ; which is given up by such agreement. 

In all other cases it is a general rule, that where there is a 
right there is also a remedy by action, whenever that right is 
invaded. And in treating of these remedies by action it will be 
convenient to consider firstly the nature and several species of 
courts of justice ; and, secondly, in which of these courts, the 
proper remedy may be had for any private injury. 

A court is a place wherein justice is judicially administered. 
And, as the sole executive power is vested in the sovereign, it 
follows that all courts of justice are derived from the crown. 
For, whether created by act of parliament, or subsisting by pre- 
scription, the consent of the crown in the former is expressly, 
and in the latter impliedly, given. In all the sovereign is 
supposed to be present ; but as that is impossible, the crown is 
there represented by the judges, whose power is only an eman- 
tion of the royal prerogative. 

For the more speedy, universal, and impartial administration 
of justice between subject and subject, the law has appointed a 
variety of courts, some with a limited, others with an unlimited 
jurisdiction. One distinction must be mentioned, that runs 
throughout them all; that some are courts oi record , others 

not of record, 

A court of record is that where the proceedings are enrolled 
or recorded ; which rolls are the records of the court, and are 
such high authority, that, their truth cannot be called in question. 
Nothing can be averred against a record, nor shall any plea, or 
even proof, be admitted to the contrary. And if its existence be 
denied, it shall be tried by nothing but itself : that is, upon bare 
inspection whether there be any such record or no ; else there 
will be no end of disputes. 

A court not of record is defined to be the court of a private man ; 
such as the courts-baron incident to every manor, and sucli other 
inferior jurisdictions : whore the proceedings are not enrolled or 
recorded; but as well their existence as their truth shall be 
tried and determined in course of law. The Court of Chancery* 
now merged in the High Court, was a court not of record ; 
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neither are the Spiritual Courts. The county courts and some 
other inferior courts, are courts of record. 

In e’very court there must be the actor , reus, and judex : the 
actor, or plaintiff, who complains of an injury done ; the reus, or 
defendant, who is called upon to make satisfaction for it ; and 
the judex, or judicial power, which is to examine the truth of 
the fact, to determine the law arising upon that fact, and, if any 
injury appears to have been done, to ascertain, and by its officers 
apply the remedy. It is also usual to have solicitors, and 
counsel, as assistants. 

A solicitor answers to the procurator, or proctor, of the civilians 
and canonists. Formerly every suitor was obliged to appear in 
person, unless by special licence under letters patent. This is 
still the law in criminal cases. But since Stat. Westm. 2, 
attorneys may be put in the place or turn of another to prosecute 
or defend any action in his absence. These attorneys, or, as 
they arc now called, solicitors, are admitted to the execution of 
their office by the High Court ; and are considered officers of 
the courts. They are privileged, on that account, from serving 
on juries, and are subject to the animadversion of the judges in 
the exercise of their professional duties. 

Of advocates, or, as we generally call them, counsel, there, are 
two species or degrees : barristers, and serjeants. The former 
are admitted, after certain preliminaries, in the inns of court ; and 
are, in our old books, styled apprentices, opprenticii ad legem, 
having been at that time looked upon as merely learners, and 
not qualified to execute the office of an advocate till they were ol 
considerable standing. A barrister of seven years’ standing was 
coDsidered entitled to be called to the degree of serjeant, a 
separate body at the bar bound by a solemn oath to do their 
duty to their clients : and into which order the judges of the 
courts of Westminster were formerly admitted before they were 
advanced to the bench. From the bar generally some are 
selected to be her majesty's counsel learned in the law, as they are 
by courtesy styled : the two principal of whom are her attorney 
and solicitor general. They must not be employed in any cause 
against the crown without special licence, which, however, is 
never refused. Together with the serjeants, they sit within 
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the bar of the respective courts. All of them may take upon 
them the protection and defence of any suitor, whether plaintiff 
or defendant; who are therefore called their clients, like the 
dependents upon the ancient Eoman orators. Those indeed 
practised gratis, for honour merely, or at most for the sake of 
gaining influence : and with us a counsel can maintain no action 
for his fees ; which are given, not as locatio vel conductio, but as 
quiddam honorarium ; not as a salary or hire, but as a mere 
gratuity, which a counsellor cannot demand without doing wrong 
to his reputation. 


CHAPTER II. 

OP THE OOUBTS. 

The several courts of justice are either such as are of ’public 
and general jurisdiction throughout the realm : or such as are 
only of a private or special jurisdiction in some particular parts 
of it. 

The policy of our ancient constitution, as established by Alfred, 
was to bring justice home to every man^s door, by constituting 
as many courts as there were manors in the kingdom ; wherein 
injuries were redressed in any expeditious manner, by the suf- 
frage of neighbours and friends. These little courts communi- 
cated with others of a larger jurisdiction, and those with others 
of a still greater power ; ascending gradually from the lowest to 
the supreme courts, which were constituted to correct the errors 
of the inferior ones, and to determine such causes as by reason 
of their weight and difficulty demanded a more solemn discussion. 
These inferior courts still continue in our legal constitution ; but 
as the superior courts obtained at a very early period, a con- 
current original jurisdiction with them, they soon fell into decay, 
and have now fallen almost into oblivion. 

I. The lowest court of justice known to the law is the 
court of piepoudre) so called from the dusty feet of the 
suitors. It is now entirely obsolete. 

II. The court-baron is incident to every manor ; is holden by 
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the steward ; and is of two natures : the one a customary court, 
still existing, appertaining to the copyholders, in which their 
estates are transferred by surrender and admittance : — the other, 
a court of common law, held anciently every three weeks ; its 
business being to determine all controversies relating to the 
right of lands within the manor. It is now obsolete, as is also 
the Hundred Court, which was for the hundred what the court- 
baron was for the manor. The next in order is 

III. The Schyremote, or ancient county court, a court not of 
record, incident to the jurisdiction of the sheriff, which formerly 
held pleas of debt or damages and of many real actions. The 
freeholders were and are the judges, so far as it still exists as a 
court, and the sheriff is the ministerial officer. All acts of 
parliament were anciently here published by the sheriff; all 
outlawries of absconding offenders are still proclaimed here; 
and all popular elections which the freeholders are to make, as of 
the coroner, are still made in pleno comitatu. 

All these courts, however, having fallen into disuse as courts 
of civil jurisdiction, their place has been supplied by — 

IV. The county court, established in 1847 to supply the place 
of upwards of one hundred Courts of Ecquests and Courts of 
Conscience, constituted by different local acts, which to a certain 
extent superseded the local courts, and were intended solely 
for the recovery of small debts. These petty tribunals were 
abolished and the jurisdiction in civil actions of the old schyre- 
motes transferred to the county courts. 

The success of this experiment in localising the administra- 
tion of justice has been so great that the jurisdiction of the 
county court has been repeatedly extended, and the procedure 
therein gradually improved. It may now entertain actions for 
the recovery of all debts and demands, where the sum sued for 
does not exceed 60^. and by consent of the parties to any 
amount. 

It has jurisdiction in administration suits, or for the execution 
of trusts, in suits for specific performance of contracts, or fore- 
closure of mortgages, and in questions of partnership, and 
certain other cases which need not be detailed, if the subject 
matter does not exceed in amount or value the sum of five 
hundred pounds. 
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The Crown may sue here for customs duties or penalties, 
when the amount does not exceed one hundred pounds, and for 
succession duties when the amount does not exceed fifty pounds. 
An admiralty jurisdiction has likewise been conferred on certain 
county courts, in cases of salvage and towage, claims for 
necessaries supplied to a ship, and wages, in the hearing of 
which the judge may be assisted by the nautical assessors 
attached to the court. 

Like its prototype, the county court is essentially a local 
tribunal for to give it jurisdiction the defendant must dwell 
or carry on business within its district. But as this rule might 
impose hardship on plaintiffs, who had given only a reasonable 
credit to persons residing in their neighbourhood, by compelling 
them to follow their debtors, an action may, by leave of the 
judge or registrar, be brought in the court of the district where 
any part of the cause of action arose, or in which the defendant 
dwelt or carried on business within the previous six months. 
It has an authority in the grant of probate of wills or of 
letters of administration which is equally local, being confined 
to those cases in which the testator or intestate resided within 
its district at the time of his death. This observation also 
applies to the powers conferred on the judge to determine the 
claims and settle the disputes of the members and officers of 
Friendly Societies, of Building Societies, and of Literary and 
Scientific Institutions, and in the regulation of those charities 
whose revenue does not exceed 50^. 

The jurisdiction of the county court is in every way excep- 
tional. That which relates to the recovery of debts and the 
possession of property was for centuries the province of the 
courts of common law; suits for custom or succession duties 
were cognizable only in the Exchequer ; the probate of wills and 
the grant of administrations were the privileges of the Courts 
Chiistian from the time of the Conqueror till transferred to the 
Court of Probate ; suits for legacies, questions of partnership, 
and the regulation of charities have always constituted a large 
portion of the business of the Court of Chancery; while the 
nautical questions of salvage and damage by collision were 
appropriated to the Admiralty. 

Complicated and extensive, however, as are its powers, the 
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proceedings of the county conrt, although of record, partake of 
the simplicity which distinguished those of the ancient schyre- 
mote. A suit is begun by the entry of a plaint, setting out the 
names of the parties and the nature of the plaintiffs claim ; upon 
w'hich a summons is issued and served on the defendant ; who 
is thereby required to defend the action at the court to which he 
is summoned, or otherwise judgment may be given against him. 
If defence is made, the matter in dispute is, on the trial, inquired 
into, and disposed of summarily by the judge ; who decides all 
questions as well of fact as of law, unless one of the parties has 
demanded a jury, which has long been considered the appro- 
priate tribunal to determine questions of fact. The costs of the 
suit are entirely in the discretion of the court ; and the judgment 
is enforced, if necessary, by execution against the goods of the 
unsuccessful party. But as experience has demonstrated that 
this does not always afford a means of obtaining the fruits of a 
suit, and that the fraudulent debtor will never fail to find means 
to defeat a just demand, the court has power, if the unsuccessful 
party has no goods from which the judgment may be satisfied, 
but has the means of paying otherwise, to commit him to prison 
for a period not exceeding forty days. A judgment for more 
than 207. may also be removed into the High Court, and there 
enforced by its ordinary process of execution. 

No writ of error or other proceeding can be brought to reverse 
the judgment of the county court, in a matter of common law 
cognizance, except by leave of the judge, unless the amount 
sued for exceeds 207. In cases in which an appeal lies or is 
allowed, the appeal is to the High Court of Justice ; and then 
only on matter of law. No appeal lies on a matter of fact. In 
equitable and admiralty causes, an appeal lies as well on fact as 
on law. There is no farther appeal, except by leave of the High 
Court itself, and then it is to the Court of Appeal. 

Finally, the county court except in the Metropolis is also a 
court of bankruptcy. 

V. The High Court of Justice; to which has been transferred 
all the jurisdiction heretofore exercised by the Superior Courts 
of law and equity, the High Court of Admiralty, the Courts of 
Probate and Divorce, and the Courts of assize. All causes and 
matters pending, or that might have been originated, in these 
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other courts, are nevertheless begun in a divisional court 
having a similar designation. Thus all suits that might 
formerly have been brought in the Court of Chancery are com- 
menced in the Chancery Division of the High Court ; an infor- 
mation that might have been filed in the Queen’s Bench, is taken 
to the Queen’s Bench Division ; a suit for divorce, or an action 
arising out of a collision in the channel, brought in the Probate, 
Divcxrce, and Admiralty Division ; suits by the Crown for duties 
and penalties formerly the subject of cognizance by the 
Court of Exchequer are now assigned to the Queen’s Bench. 
But in every civil cause in any division of the High Court in 
which there is any conflict or variance between the rules of 
equity and the rules of law, the rules of equity prevail. 

Looking upon these changes as only the first steps towards a 
reorganization of the tribunals, it may without much impropriety 
be said that so far there has been a return towards the ancient 
Saxon constitution, according to which there was only one 
superior court of justice in the kingdom, which had cognizance 
both of civil and spiritual causes ; viz., the witenagemote, or general 
council, which assembled annually or oftener, wherever the king 
kept his Christmas, Easter or Whitsuntide, as well to do private 
justice as to consult upon public business. At the Conquest the 
ecclesiastical jurisdiction was diverted into another channel ; and 
the Conqueror, fearing danger from these annual parliaments, 
contrived also to separate their ministerial power, as judges, from 
their deliberative, as counsellors to the crown. He therefore 
established a constant court in his own hall, thence called by 
Bracton and other ancient authors, the aula regis : which was 
composed of the king’s great officers of state, who were assisted 
by his justiciars ; and by the barons of parliament, all of whom 
had a seat therein, and over whom presided the capitalis justicia- 
rim totius Anglice : who was also the principal minister of state, 
and, by virtue of his office, guardian of the realm in the king’s 
absence. 

This great court being lx)und to follow the king in all his 
progresses and expeditions, the trial of causes therein was very 
burdensome to the subject. Wherefore King John, who dreaded 
also the power of the justiciar, readily consented to that article 
of Magna Oharta, which enacts that ''communia placita non 
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“ sequantur curiam regisy sed teneantur in aliquo loco certo” This 
certain place was established in Westminster Hall, the place 
where the aula regis originally sat, and there it continued 
till 1883 when the Royal Courts of Justice were opened. The 
court being thus rendered stationary, the judges became so 
too, and a chief, and other justices of the common pleas, were 
appointed; with jurisdiction to hear and determine all pleas 
of land, and injuries merely civil between subject and subject. 
Which critical establishment of this principal court of common 
law, at that particular juncture and that particular place, is 
supposed to have given rise to the inns of court in its neigh- 
bourhood; and, thereby collecting together the whole body 
of the common lawyers, enabled the law itself to withstand the 
attacks of the canonists and civilians, who, it is said, laboured 
to extirpate and destroy it. 

The aula regis being thus stripped of so much of its jurisdiction, 
and the power of the chief justiciar being also curbed by many 
articles in the great charter, the authority of both began to 
decline under the long and troublesome reign of King Henry III. 
And in farther pursuance of this example, the other several 
offices of the chief justiciar were under Edward I., who new 
modelled the whole frame of judicial polity, subdivided and 
broken into distinct courts of judicature. A court of chivalry, to 
take cognizance of contracts and other matters touching deeds of 
arms and war, was erected over which the constable and mare- 
schal presided ; it has long been obsolete. The steward of the 
household presided over another court, constituted to regulate 
the king’s domestic servants, out of which, in the reign of 
Charles I., sprang the palace court, alx)lished in 1849. The High 
Steward, with the barons of parliament, formed an august 
tribunal for the trial of delinquent peers ; and the barons re- 
served to themselves, in parliament, the right of reviewing the 
sentences of other courts in the last resort, from which there is 
now the appellate jurisdiction of the House of Lords. The dis- 
tribution of common law between man and man was thrown into 
so provident an order, that the great judicial officers were made 
to form a check upon each other : the Court of Chancery issuing 
all original writs, under the great seal, to the other courts ; the 
Common Pleas being allowed to determine all causes between 
private subjects ; the Exchequer managing the king’s revenue. 
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and the Court of King’s Bench retaining all the jurisdiction which 
was not cantoned out to other courts, and the sole cognizance of 
pleas of the crown or criminal causes. 

For pleas or suits are regularly divided into two sorts : pleas 
of the crowTiy which comprehend all crimes and misdemeanours, 
wherein the sovereign, on behalf of the public, is the plaintiff, 
and common pleas, which include all civil actions depending 
between subject and subject. The former of these were the 
proper object of the jurisdiction of the King’s Bench; the 
latter of the Court of Common Pleas. 

The Court of Common Pleas, which is styled by Sir Edwturd 
Coke, the lock and key of the common law; for herein only could 
real actions, that is, actions which concerned the right of free- 
hold or the realty, be originally brought. All other, or personal, 
pleas between man and man were likewise there determined; 
though in all of them the other courts soon obtained a concurrent 
authority. This court is now merged in the High Court of 
Justice and its jurisdiction exercised by the Queen’s Bench 
Division thereof. 

The Court of QueerCs Bench, called, in the reign of a king, 
King’s Bench, was till its jurisdiction was vested in the High 
Court of Justice, the supreme court of common law in the 
kingdom. 

Its jurisdiction, which was very high and transcendent, has 
been vested in the High Court of Justice ; and is exercised in 
the Queen's Bench Division ; whose special duty it is to keep all 
inferior jurisdictions within the bounds of their authority, and 
either to remove their proceedings to be determined there, or 
prohibit their progress below; to superintend all civil corpora- 
tions in the kingdom ; to command magistrates and others to do 
what their duty requires in every case where there is no other 
specific remedy ; and to protect the liberty of the subject, by 
speedy and summary interposition. 

The Queen’s Bench Division thus takes cognizance both of 
criminal and civil causes ; the former in what is called the crown 
side or crown office ; the latter in the plea side of the court. The 
jurisdiction of the crown side will be discussed in the next 
book. On the plea side, or civil branch, the Queen’s Bench had 
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an original jurisdiction and cognizance of all actions of trespass 
or other injury alleged to be committed vi et armis ; of actions 
for forgery, conspiracy, or which alleged any falsity or fraud ; 
all of which savoured of a criminal nature, although the action 
was brought for a civil remedy, and made the defendant liable 
in strictness to pay a fine to the crown, as well as damages to the 
injured party. No mere civil action could at common law have 
been prosecuted therein. But as the Court might always hold 
plea of any civil action, other than actions real, provided the 
defendant was an officer of the court, or in the custody of the 
marshal of the court, for a breach of the peace or any other 
offence ; in process of time it began by a fiction to hold plea of 
all personal actions whatsoever. For this purpose it was sug- 
gested in the pleadings that the defendant had been arrested for 
a supposed trespass, which he never had in reality committed ; 
and being thus in the custody of the marshal, the plaintiff was 
at liberty to proceed against Mm for any other personal injury ; 
which surmise, of being in the marshaTs custody, the defendant 
was not at liberty to dispute. So that by this fiction the Queen's 
Bench had an acquired jurisdiction in all actions whatever. 

To the High Court of Justice has also been transferred all 
the jurisdiction of the Court of Exchequer, a very ancient court 
of record, set up by William the Conqueror, as a part of the aula 
regie, and whose primary and original business was to call the 
king's debtors to account ; and to recover any lands, goods, or 
other profits or benefits, belonging to the crown. But, as by a 
fiction civil actions were brought in the King's Bench, in like 
manner by another fiction personal suits were prosecuted in the 
Exchequer. For as all the officers and ministers of this court 
had, like those of other superior courts, the privilege of suing 
and being sued only in their own court; so also the king’s 
debtors and farmers, and all accomptants of the exchequer, were 
privileged to sue and implead all manner of pe^;sons in the same 
court that they themselves were called into. This gave rise to 
the common law jurisdiction of the Court of Exchequer; the 
plaintiff in his proceedings, which were begun by a quo minus, 
as it was called, suggesting that he was the king's farmer or 
debtor, and that the defendant had done him the injury or 
damage he complained of ; quo minus sufficiens existit, by which 
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he was the less able to pay the king his debt or rent ; this sur- 
mise soon became matter of form and mere words of course, and 
the court was open to all the nation equally. 

These three courts, the Common Pleas, Queen’s Bench, and 
Exchequer, were styled the Superior Courts of Common Law, in 
contradistinction to the High Court of Chancery, with its vice- 
chancellors’ courts, wliich was understood to be referred to, when 
the Courts of Etjuity wore spoken of. This High Court of 
Chancery was, in matters of civil property, by much the most 
important of any of the original courts of justice. It had its 
name from the judge who presided, the lord chancellor or cancel- 
larius ; so termed a cancellando, because it is his duty to cancel 
the king’s letters patent when granted contrary to law. But 
this office and name was certainly known to the courts of the 
Eoman emperors : where it originally seems to have signified a 
chief scribe or secretary, who was afterwards invested with 
judicial powers, and a general superintendence over the rest of 
the officers of the prince. From the Empire it passed to the 
Church, and hence every bishop has to this day his chancellor, 
the principal judge of his consistory. And when the modem 
kingdoms of Europe were established upon the ruins of the 
empire, almost every state preserved its chancellor, with different 
jurisdictions and dignities, according to their different constitu- 
tions. But in all of them he seems to have had the supervision 
of all charters, letters, and such other public instruments of the 
crown, as were authenticated in the most solemn manner : and 
therefore when seals came in use, he had always the custody of 
the great seal. So that the office of chancellor, or lord keeper, 
whose authority is exactly the same, is at this day created 
by the mere delivery of the groat seal into his custody: 
whereby he becomes, without writ 6t patent, an officer of the 
greatest weight and power of any now subsisting in the 
kingdom ; and superior in point of precedency to every temporal 
lord. He is a privy councillor by his office, and prolocutor of 
the House of Lords by prescription, and to him belongs the 
appointment of all justices of the peace. Being formerly an 
ecclesiastic, for none else were originally capable of an office so 
conversant in writings, and presiding over the royal chapel, he 
became keeper of the royal conscience ; visitor in right of the 
crown of all hospitals and colleges of royal foundation ; and 
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patron of many of the crown livings. He is the gnardian of all 
infants, idiots, and Innatics ; and has the general superintendence 
of all charitable uses in the kingdom. And all this, over and 
above the extensive jurisdiction annexed to his judicial capacity 
in the Court of Chancery ; wherein, as in the Exchequer, there 
were, until both were merged in the High Court, two distinct 
tribunals : the one ordinary, being a court of common law ; the 
other extraordinary, being a court of equity. 

The ordinary or legal court was the more ancient. Its 
jurisdiction was to cancel letters patent, when made against 
law ; and to hold plea of petitions, traverses of offices, and the 
like ; when the sovereign had been advised to do any act, or was 
put in possession of any lands or goods, in prejudice of a subject’s 
right. On a proof of which, as the sovereign can never be 
supposed to do any wrong, the law questions not but ho will 
immediately redress the injury; and refers that conscientious 
task to the chancellor, the keeper of his conscience. 

The extraordinary court, or court of equity, was the court of 
the greatest judicial consequence. This distinction between law 
and equity, as administered in different courts, is not at present 
known, nor seems to have ever been known, in any other country 
at any time : and yet the difference of one from the other, when 
administered by the same tribunal, was perfectly familiar to the 
Komans ; the jusprmtorium being distinct from the leges or stand- 
ing laws. Among the Romans, however, the power of both 
centered in one and the same magistrate : who was equally in- 
trusted to pronounce the rule of law, and to apply it to 
particular cases, by the principles of equity. But here the 
application of the rules of equity fell solely into the hands of 
the chancellor ; for when the courts of law, proceeding merely 
upon the original writs, and confining themselves strictly to 
that bottom, gave a harsh or imperfect judgment, the applica- 
tion for redress used to be to the king in person, assisted by his 
privy council ; and they were wont to refer the matter either to 
the chancellor and a select committee, or by degrees to the 
chancellor only; who mitigated the severity or supplied the 
defects of the judgments pronounced in the courts of law, upon 
weighing the circumstances of the case ; and in this way obtained 
by degrees the equitable jurisdiction which occupies so larjge a 
field in English jurisprudence. Its growth was regarded with 
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great jealousy by parliament. Various efforts were made from 
time to time to restrain and limit the authority of the chancellor. 
But the crown steadily supported it ; and the invention by John 
de Waltham, who was bishop of Salisbury and master of the 
rolls to King Kichard II., of the writ of subpoena , returnable in 
the court of chancery only, gave great efficiency if not expansion 
to the jurisdiction. This process was afterwards extended to 
other matters wholly determinable at the common law ; so much 
so, that in the reigns of Henry IV. and V., the commons were 
repeatedly urgent to have the writ of sahpcena entirely suppressed. 
But though Henry IV., being then hardly warm in his throne, 
gave a palliating answer to their petitions, yet his son put a 
negative at once upon their whole application : and in Edward 
IV.'s time, the process by bill and subpcjend was the daily 
practice of the court. 

In the time of Lord Ellesmere, a.d. 1616, arose the notable 
dispute between the courts of law and equity, whether a court 
of equity could give relief after or against a judgment at common 
law. This contest was so warmly carried on, that indictments 
were preferred against the suitors, the solicitors, the counsel, 
and even a master in chancery, fot having incurred a prodmumra^ 
by questioning in a court of equity a judgment in the King’s 
Bench, obtained by jgross fraud and imposition. This matter, 
being brought before the king, was by him referred to his 
learned counsel for their advice ; who reported so strongly in 
favour of the courts of equity, that his majesty gave judgment 
on their behalf : but, not contented with the irrefragable reasons 
produced by his counsel, ho chose rather to decide the question 
by referring it to the plenitude of his royal prerogative. 

Lord Bacon, who succeeded Lord Ellesmere, reduced the 
practice of the Court of Chancery into a more regular system ; 
but did not sit long enough to effect any considerable revolution 
in the science itself. His successors, in the reign of Charles I., 
did little to improve upon his plan : and after the Eestoration 
the seal was committed to the Earl of Clarendon, who had with- 
drawn from practice as a lawyer nearly twenty years; and 
afterwards to the Earl of Shaftesbury, who had never practised 
at all. But with Lord Nottingham, in 1673, a new era com- 
menced. In the course of nine years, he built up a system of 
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jurisprudence upon wide and rational foundations, which served 
as a model for succeeding judges, and hence he has been em- 
phatically called ^'The Father of Equity.” ‘His immediate 
successors availed themselves very greatly of his profound 
learning and judgment. But a successor was still wanted, who 
should hold the seals for a period long enough to enable him 
to widen the foundation, and complete the structure, begun and 
planned by that illustrious man. Such a successor at length 
appeared in Lord Hardwicke; who presided in the Court of 
Chancery for twenty years ; and his numerous decisions evince 
the most thorough learning, the most exquisite skill, and the 
most elegant juridical analysis. Few judges have left behind 
them a reputation more bright and enduring; few have had 
so favourable an opportunity of conferring lasting benefits 
upon the jurisprudence of their country; and still fewer have 
improved it by so large, so various, and so important contri- 
butions. 

The Lord Chancellor has from the time of Henry YIH., had 
the assistance of the Master of the Bolls in administering justice 
according to the rules of equity. This great officer, who is now 
the custodier of the public records of the kingdom, was formerly 
the chief merely of the masters in chancery, who carried out the 
decrees and performed the ministerial functions of that court ; 
Cardinal Wolsey having been, it is said, the first chancellor who 
devolved on the Master of the Bolls the exercise of a consider- 
able branch of the equity jurisdiction of the court. In the course 
of the present century, however, the business of the Court so 
much increased, that it was found necessary to add consider- 
ably to its judicial power, by the appointment of vice-chancellors. 
These several judges heard all matters pending in the Chancery ; 
not as independent courts, but as representing the Lord 
Chancellor, or Court of Chancery itself; whoso jurisdiction, 
both as a common law court and as a court of equity, has been 
merged in the High Court of Justice, and is exorcised in the 
Chancery Division thereof. 

Th’s great court has also absorbed the Court of Admiralty" 
the Court of Probate, and the Court for Divorce and Matri- 
monial Causes. The several jurisdictions, thus transferred, are 



PROBATE, ETC., DIVISION. 277 

exercised in a divisional court, styled the Probate, Divorce, and 

Admiralty Division, 

The High Court of Admiralty had jurisdiction to determine 
all maritime injuries, arising upon the seas, or in parts out of 
the reach of the common law ; and its proceedings were accord- 
ing to the method of the civil law, like those of the ecclesiastical 
courts. It was usually called the Distance Court, in contra- 
distinction to a separate court called the Prize Court ; which was 
constituted by a special commission, under the great seal, in 
time of war, to decide questions concerning booty of war. 

The Court of Probate was created in 1857, to exercise, in the 
name of the Crown, all the jurisdiction and authority in relation 
to the granting or revolting probate of wills and letters of 
administration of the effects of deceased persons then vested in 
any court or person. It possessed the same powers throughout 
England as the Prerogative Court of the Archbishop of Canter- 
bury previously had in that province. It thus collected into 
itself all the authority of the local ecclesiastical courts in 
matters testamentary, whose duties indeed were principally 
administrative ; for where the deceased left hona notahilia within 
two different dioceses, the jurisdiction belonged to the arch- 
bishop of the province, by way of special prerogative; from 
which, indeed, the court in which these causes were determined 
was called The Prerogative Court, The contentious jurisdiction 
is now either in the County Court or in the High Court. 

The only other Court of original civil, as distinguished from 
criminal jurisdiction, whose authority has been transferred to the 
High Court, is the Court for Divorce and Matrimonial Causes, 
created also in 1857, to exercise in the name of the Crown all 
the jurisdiction theretofore vested in any ecclesiastical court or 
person in matters matrimonial. What these matters matri- 
monial are will be explained hereafter. 

YI. From each judge or Division of the High Court, as the 
case may be, an appeal lies to the Court of Appeal, 

The appeal from the superior courts of common law was 
formerly to the Court of Exchequer Chamher, in which the judges 
of two of the Superior Courts of Common Law reviewed the 
decisions of the other Court. The appeal from the Master of the 
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Rolls and from the Vice-chancellors was to the Conrt of Appeal 
in Chancery; which was either the Lord Chancellor, or the 
two Lords Justices of Appeal, or these three judges collectively. 
The appeal from the Court of Admiralty was to the Judicial 
Committee of the Privy Council, whose decision was final. 
From the Court of Probate the appeal was directly to the 
House of Lords. The appeal from the judge ordinary of the 
Court for Divorce and Matrimonial Causes was, in certain cases, 
to the full Court, as it was termed, consisting of the Lord 
Chancellor, and certain other judges ; in other cases there might 
be an appeal to the House of Lords. 

These several appellate jurisdictions have been transferred to 
the Court of Appeal ; which thus becomes also a court of inter- 
mediate appeal from the Courts of Probaie and Divorce. For 
from the judgment of this Court an appeal lies, in form, to 

VII. The House of Lords; but in reaJily to judges designated 
Lords of A])i)cal, who need not bo peers. They, tlierefore, 
constitute the supremo court of judicature, having no oriyinal 
jurisdiction over cansea, but only u])on appeal, to rectify any 
mistake in law, committed by the courts below. They thus 
exercise the authority to which the House of Peers succeeded 
upon the dissolution of the aula reyis. This Court is therefore, 
in all causes the last resort, from whose judgment no further 
appeal is permitted ; but every subordinate tribunal must conform 
to its determinations ; since upon its decision all pro])crty must 
finally depend. 

VIII. Before concluding, mention must bo made of another 
species of courts, of general jurisdiction and use, which act as 
auxiliaries to, though each is in law a divisional court of, the 
High Court of Justice, viz., the courts of usaize and nisi prius. 

These are composed of two or more commissioners, who are 
sent by commission under the Great Seal all round the kingdom, 
except London and Middlesex, to try by a jury of the respective 
counties the truth of such matters of fiict as are then under 
dispute in the various divisions of the High Court. They exercise 
their functions by virtue of Aa^o several authorities. 1. The 
commission of the peace. 2. A commission of oyer and terminer. 
8. A commission of general gaol-delivery. 4. A commission of 
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assize, directed to the justices, and others therein named, to take 
assizes in the several counties ; that is, to take the verdict of a 
peculiar species of jury, called an assize, which was formerly 
summoned for the trial of landed disputes, but which species of 
jury, by the abolition of real actions, no longer exists. 5. The 
other authority, tJiat of nibi prias, is a consequence of the 
commission of assize, being annexed to the office of those 
justices by a statute of Edw. I., and empowers them to try all 
questions of fact issuing out of the High Court of Justice. 
These by the ancient practice were to bo tried at Westminster 
in some Easter or Michaelmas term, by a jury returned from 
the county wherein the cause of action arose; but with this 
proviso, nisi prius, unless before the day prefixed the judges of 
assize came into the county in question ; which they were sure 
to do in the vacations preceding each Easter and Michaelmas 
term. 

The function of these commissioners of assize and nisiprius 
being only to try issues of fact, all they had to do formerly was 
to return to the court above, that is, the Court at Westminster 
wherein the actions were pending, the findings of the jury on 
the matters of fact submitted to them ; whereu])on the Court 
above proceeded either to give judgment, or to hear the parties 
further on the (luestion for whom judgment was to be given. 
These Courts of Msi Frius were thus distinct tribunals, having 
their duties defined by the commissions under which they sat ; 
but as every judge, and every commissioner of assize when 
engaged in the exercise of any jurisdiction assigned to him, is 
now deemed to constitute a divisional court of the High Court 
of Justice, ho may at once, upon the finding of the jury, give 
judgment and award execution. 

Those are the several courts of public and general jurisdiction 
throughout the kingdom ; but a portion of the judicial business 
of the country is done in certain special courts, the nature of 
which will be explained in the following chapter. 
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CHAPTER III. 

OF COURTS OF A SPECIAL JURISDICTION. 

Op those courts which have a special or peculiar jurisdiction, 
the first to be mentioned are those which take cognizance of 
injuries of an ecclesiastical nature. 

In the time of our Saxon ancestors there was no distinction 
between the lay and the ecclesiastical jurisdiction : the county 
court was as much a spiritual as a temporal tribunal : the rights 
of the church were asserted at the same time, and by the same 
judges, as the rights of the laity. For this purpose the bishop 
of the diocese, and the sheriff .of the county, sat together in the 
Schyremote, and had there the cognizance of all causes, as well 
ecclesiastical as civil: a superior deference being paid to the 
bishop’s opinion in spiritual matters, and to that of the lay 
in temporal. 

William the Conqueror, it is generally said, to please the 
clergy, by whom liis claims had been warmly espoused, separated 
the ecclesiastical courts from the civil; and prohibited any 
spiritual cause from being tried in the secular courts, command- 
ing the suitors to ap])oar l>efore the bishop only, whose decisions 
were thenceforth to conform to the canon law. King Henry I. 
revived the union of the civil and ecclesiastical courts ; but the 
clergy, having in their synod at Westminster, 3 Hen. I., ordained 
that no bishop should attend the discussion of temporal causes, 
soon dissolved this newly-effected union. And when Stephen 
was brought in by the clergy, one article of the oath which they 
imposed upon him was, timt ecclesiastical persons and eccle- 
siastical causes should bo subject only to the bishop’s juris- 
diction. 

Ecclesiastical persons are so still; but the cognizance of the 
two largest divisions of ecchsiastical causes have been transferred 
to civil courts. Testamentary causes were assigned to the 
Court of Probate ; matrimom’al causes to the Court of Divorce ; 
and both are now heard in the Probate, Divorce and Admiralty 
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Division of the High Court. So that in speaking of the 
ecclesiastical courts, or, as they are often styled. Courts Christian, 
cwr^ce Christ ianitatis, one observation must be made, viz. ; that 
their jurisdiction is now so very limited, that they ]X)ssess little, 
if any, of that importance which formerly attached to their 
proceedings. 

1. The Archdeacon^s Court, then, is the most inferior court in 
the whole ecclesiastical polity. It is held, in the archdeacon’s 
absence, before his official, a judge appointed by himself ; and 
from it an appeal lies to that of the bishop ; viz., 

2. The Consistory Court held in the cathedral, for the trial 
of all ecclesiastical causes arising within the diocese. The 
bishop’s chancellor, or commissary, is the judge ; and from his 
sentence an appeal lies to the court of the archbishop of each 
province respectively. 

3. The Court of Arches belongs to the Archbishop of Canter- 
bury, whereof the judge is called the Bean of the Arches ; because 
he anciently held his court in the church of Saint Mary le Bow 
Sancta Maria de arrnhns. His proper jurisdiction is only over 
the thirteen peculiar parishes belonging to the Archbishop in 
London ; but his office having been long united with that of 
the Archbisho]ys principal official, ho now, in right of the last- 
mentioned office, receives and determines appeals from the 
sentences of all inferior ecclesiastical courts within the province ; 
and entertains original suits sent up to him from the inferior 
ecclesiastical court by J^ettirs of Ri quest. The official principal 
or auditor of the Chancery Court of York is the judge of the 
Court of the Archbishop of York. The judge of each court 
was formerly appointed by the Archbishop; — and each court 
was an ecclesiastical court. The judge is now appointed under 
an Act of Parliament, to which no previous consent of the 
Church in convocation was obtained, as was done when the 
supreme appellate jurisdiction was transferred from the Bishop 
of Borne to the Crown ; and the Arches and York Courts are 
therefore said to be lay tribunals, and no longer ecclesiastical 
courts ; although still so called. 

From the judgment of both, an appeal lies to the Queen, as 
supreme head of the Church in England, in the place of the 
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Bishop of Borne, who formerly held this jurisdiction. This 
appeal is heard by 

4. The Judicial Committee of the Privy Council , a civil court 
substituted for the Court of D(leyat<s,judice delegati, who W'ere 
formerly appointed under the Great Seal, to represent the 
sovereign, and hear app(*als made by virtue of the statute 
25 Hen. VIII. c. 19. 

Appeals to Borne were always looked u]>on by the nation with 
an evil eye, as being contrary to the liberty of the subject, the 
honour of the crown, and tlie independence of the realm ; and 
wore first introduced in the reign of Stephen, a.d. 1151, at the 
same period that the civil and canon laws were first imported 
into England. A few years afterwards, to obviate this practice 
the Constitutions of Clarendon enacted that appeals ought to 
lie from the archbishop to the king ; and are not to proceed 
any further without licence from the crown. But the advantage 
given to the Boman Curia in the reigns of John, and his son 
Henry III., riveted the custom of ap])caling to Borne in causes 
ecclesiastical so strongly, that it never could l)e thoroughly 
broken olf, till the grand rupture happened in the reign of 
Henry A’lII., when all the jurisdiction previously possessed by 
the pope in matters ecclesiastical was by Convocation, ratified 
by Parliament, transferred to the crown. Thenceforth those 
appeals were heard by the Court of Dele{?ates, till the statute 
of Henry VIII. was in this respect repealed ; and the appellate 
jurisdiction of the crown in Chancery directed to be exercised 
by the crown in comicih For that purpose the Judicial Com- 
mittee of the Privy Council, consisting of the lord chancellor, 
and other official and paid judges, was constituted ; and made 
a court of record, with power to punish contempts, and award 
costs. 

It cannot bo called an ecclesiastical court, although it exercises 
an appellate ecclesiastical jurisdiction, and may, in so doing, 
have the assistance of some of the bisho])s as assessors; and no 
one of these courts, except this Judicial Committee, is a court 
of record; no more than was another much more formidable 
jurisdiction, viz., tho court of High Commission in causes 
ecclesiastical, erected to vindicate the dignity and peace of 
the church, by reforming ecclesiastical persons, and all manner 



COURT OF BANKRUPTCY. 


288 


of errors, heresies, schisms, offences, and enormities. This court 
was abolished temp. 16 Car. L The attempt that was made 
to revive it, during the reign of James II., served only to 
hasten that juince’s ruin. 

The courts which remain to be mentioned are either such 
as are instituted to remedy particular wrongs ; or those whose 
jurisdiction is cither confined to particular spots, or private and 
special in its nature. Of the first species remain now the 
County Courts, as local courts of bankruptcy, and the Court 
of the Hallway Commissioners. The second class, or those 
courts whoso jurisdiction is confined to particular spots, com- 
prises tlie courts of the Stannaries, of the Universities, of the 
Cinque Ports, and of the cities and great towns of the kingdom ; 
the Forest courts; and the courts of the Commissioners of 
Sewers. 

5. The London Court of Bankruptcy was a separate court of 
law and equity, having exclusive jurisdiction in the Metropolis 
until all its iiowers were transferred io the High Court of 
Justice, one of the judges of which is assigned to act as judge in 
Bankruptcy; and from his judgments an appeal lies to the 
Court of Appeal. 

6. Certain county courts are Local Coiirts of Banicruptcy , — the 
judge having in Bankruptcy, in addition to his powers as 
county court judge, all the powers of a judge of the High Court. 
In these local courts must be instituted all proceedings in 
bankruptcy against persons residing or carrying on business in 
the district of 1 lie court; but these proceedings maybe removed 
to the High Court ; to a divisional court of which comprising 
the Judge in Bankruptcy an aiipeal lies. 

7. The Court of the llailway Comm'fssio7iers was established to 
carry into effect the Bailway and Canal Traffic Act, 1854 ; pro- 
hibiting any railway or canal company from withholding reason- 
able facilities for receiving, and delivering traffic, and from 
giving any undue preference to any particular person or com- 
pany, or to any ])articular traffic, and from subjecting any 
person or company, or any particular traffic, to any undue 
prejudice or disadvantage. Complaints may be made not only 
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by a company, but by a municipal or other corporation, or a 
local or harbour board. Its decisions are generally final : but 
in certain cases there is, and in others there may be, an appeal 
on questions of law to the High Court. 

8. The Stannary Court for the administration of justice 
among the tinners in Devonshire and Cornwall is a court of 
record, of a private and exclusive nature. It is held before the 
vice-warden of the stannaries, in virtue of a privilege granted 
to the workers in the tin mines there, to sue and be sued only 
in their own courts, that they may not be drawn from their 
business, by attending their law suits in other courts. 

9. The several courts within the city of London, and other 
cities, boroughs, and corporations throughout the kingdom, held 
by prescription, charter, or statute, are also of a private and 
limited character ; but it would exceed the design and compass 
of this treatise, to examine the nature and extent of their 
several jurisdictions. They arose originally from the favour 
of the Crown to the particular districts, wherein they were 
erected, ujion the same princiide that hundred-courts, and the 
nke, were established ; for the convenience of the inhabitants, 
that they may prosecute their suits and receive justice at home. 
An appeal lies from them to the High Court of Justice. 

10. The Chancellor's Courts in the two Universities have 
jurisdiction in civil actions, when a scholar or privileged 
person is one of the parties ; except where the right of freehold 
is concerned. 

11. The Forest Courts were instituted for the government 
of the royal forests in the different parts of the kingdom, and 
for the punishment of all injuries done to the deer or venison , 
to the vnt ox greensward, and to the covert in which such deer 
are lodged. These are the Courts of Attachments, of Begard, 
of Sweiumote, and of Justice-seat. But since the Kevolution the 
forest laws have fallen into entire disuse ; and will soon become 
of interest only to the antiquary, the policy of modern legislation 
being to remove all traces of the ancient forests and the ob- 
noxious privileges formerly attached to them. Finally there 
are 

12. The Court of the Commissioners of Sewers, whose jurisdic- 
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tion is to overlook the repairs of sea banks and sea walls ; and 
the cleansing of rivers, public streanas, ditches and other conduits, 
whereby any waters are carried off: and is confined to such 
county or particular district as the commission constituting 
the court shall expressly name. This court is a court of record, 
and may fine and imprison for contempts ; and in the execution 
of its duty may proceed by jury, or upon view, and may take 
order for the removal of any annoyances, or the safeguard and 
conservation of the sewers within their commission, either 
according to the laws and customs of Bomncy Marsh, or other- 
wise at their own discretion. They may also assess such rates, 
or soots, upon the owners of lands within their district, as they 
shall judge necessary ; and if any person refuses to pay them, 
the commissioners may levy the same by distress on his goods 
and chattels; or they may by statute sell his freeholds and 
copyholds also, in order to pay such scots or assessments. 

This court will soon, however, be classed with the many 
other tribunals known to law, which have become obsolete. 
The duties of these commissioners, when appointed, are so much 
more of an administrative than of a judicial natuic, that powers 
similar to those possessed by the courts of sewers are freely 
conferred on local bodies, charged with the police of towns and 
populous places. The functions of the commissioners of sewers 
are thus so effectually superseded, that these courts are not 
likely to be ever again called into active operation. 

Concerning these private, or special courts, it is to be observed, 
that these special jurisdictions, derogating from the general 
jurisdiction of the courts of law, are ever strictly restrained, 
and cannot be extended further than the express letter of 
their privileges warrants. 
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CHAPTEE IV. 

OP THE COGNIZANCE OF PRIVATE WRONGS. 

In which then of the many courts, mentioned in the preceding 
chapters, are the injuries that can be offered to a man’s person 
or property to be redressed ? This inquiry will be best pursued 
by showing — 1. What actions may be brought, or what injuries 
remedied in the ecclesiastical courts. 2. What in the Probate, 
Divorce, and Admiralty Division of the High Court of Justice. 
And, 3. What in the several divisions of tho High Court of 
Justice itself. This course is adopted because each of the 
divisions of the High Court retains the sj^ecial jurisdiction of 
the court whose designation it bears; although each division 
has all the powers of the High Court itself. 

I. The injuries cognizable by the ecclesiastical courts were 
formerly causes pecumary, causes matrinmdal, and causes 
testamentary. The jurisdiction of tho two latter branches having 
been transferred to other tribunals, the Courts Christian now 
take cognizance only of 

Pecuniary causes, which arise cither from the withholding 
ecclesiastical dues, or the doing or neglecting some act relating 
to the church, whereby some damage accrues to the plaintiff ; 
towards obtaining a satisfaction for which he may institute a 
suit in the spiritual court. Tho principal of these is the sub- 
traction or withholding of tithes from the parson or vicar, 
where the right does not come in question, but only the fact 
whether or no the tithes allowed to bo due are really subtracted. 
It now seldom happens that tithes are sued for in this way ; 
for there is a summary method of proceeding in petty sessions, 
except where the actual title to the tithe or the actual liability 
of the land is in question. And tithes themselves will ere 
long be a thing of the past, those not previously commuted by 
agreement being now convertible into rent-charges, recoverable 
by distress, in the same manner as rent reserved on a lease. 

Another pecuniary injury, cognizable in the spiritual court, is 
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the norirjpayment of ecclesiastical dues to the clergy ; as pensions, 
mortuaries, compositions, offerings, and whatsoever falls under 
the denomination of surplice fees^ for marriages or other minis- 
terial ofiSlces of the chnrch. For fees also, settled and acknow- 
ledged to bo due to the officers of the ecclesiastical courts, 
a suit will lie; but not if the right is at all disputable; for 
then it must be decided by the common law. 

Under this head of pecuniary injuries may also be classed 
spoliation and dilapidation. 

Spoliation is an injury done by one clerk or incumbent to 
another, in taking the fruits of his benefice without any right, 
but under a pretended title, which is remedied by a decree to 
account for the profits so taken. For dilapidation^ which are 
a kind of ecclesiastical waste, cither voluntary, by pulling down, 
or permissive, by suffering the chancel, parsonage, or other 
buildings to decay, an action also lies ; and it may be brought 
by the successor against the predecessor, if living, or, if dead, 
then against his executors. But diocesan surveyors are now 
appointed with authority to inspect ecclesiastical l)uildings, and 
report what repairs arc necessary; and these the incumbent 
must execute, otherwise the benefice may be sequestered, and 
the repairs made by the bishop. In case of a vacancy, the cost 
of the repairs is a debt due from the late incumbent, so that 
the spiritual court is not likely to be much resorted to. 

This court formerly took cognizance of the neglect of repara- 
tions of the church, churchyard, and the like, and a suit might 
have been brought therein for non-payment of a rate made by 
the churchwardens for that purpose. But after years of con- 
troversy, suits for church rates were prohibited, and such rates 
therefore practically abolished. 

The method of proceeding in these courts is according to the 
civil and canon law ; first, citation, to call the party injuring 
before them; then libel, or formal allegation, to set forth the 
complaint; to which succeeds the defendant's ansfrer upon 
oath ; when, if he denies or extenuates the charge, they proceed 
to proofs. If the defendant has any circumstances in defence, he 
may make a defensive allegation, to which he is entitled in his 
turn to the plaintiff's answer upon oath, and may from thence 
proceed to proof. When the pleadings and proofs are concluded. 
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they are referred to the consideration of a single judge ; who iahe» 
information by hearing advocates on both sides, and thereupon 
forms his interlocntory decree or definite sentence at his own dis- 
cretion : from which there generally lies an appeal, in the several 
stages already mentioned. 

But the point in which these jurisdictions are defective, is 
that of enforcing their sentences ; for which they have no other 
process but excommunication; the less and the greater. The 
less excludes the party from the participation of the sacraments : 
the greater excludes him not only from these, but also from the 
company of all Christians. Heavy as this penalty is, considered 
in a serious light, there are many obstinate or profligate men 
who would despise ecclesiastical censures, for non-payment of 
fees, costs, or other trivial causes. The common law, therefore, 
steps in to the aid of the ecclesiastical jurisdiction, by giving 
the writ de contumme capiendo, upon which the person who is 
contumacious may be imprisoned, until released by a writ of 
deliverance, or discharged from custody in duo course of law. 

II. The matters of which the Probate, Divorce, and Admiralty 
Division of the High Court of Justice takes cognizance, are 
either testamentary, matrimonial, or maritime causes. ^ 

Testamentary suits were originally cognizable in the county 
court; but were afterwards transferred to the jurisdiction of 
the church, as a natural consequence of granting to the bishops 
the administration of intestates’ effects. This spiritual jurisdic- 
tion was exercised principally in the consistory court of the 
bishop, and in the prerogative court of the metropolitan, till 
transferred to the Court- of Probate, which is now merged in the 
High Court. It was, and still is divisible into two branches 
the probate of wills, and the granting of administrations. These, 
when no opposition is made, are granted merely ex officio et 
delyitio just it ice, and are then the object of what is called the 
voluntary, and not the contentious jurisdiction. But when a caveat 
is entered against proving the will or granting administration, 
and a suit thereupon follows to determine either the validity of 
the testament, or who has a right to administer ; this claim and 
obstruction by the adverse party are an injury to the party 
entitled, and as such are remedied by a decree, either establish- 
ng the will or granting the administration. 
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Matrimonial Causes, or injuries respecting the rights of 
marriage, constituted also a branch of the ecclesiastical jurisdic- 
tion, till transferred to a Civil Court expressly constituted for 
them, now also merged in the High Court. The first and 
priacipal of these causes is, 

1. The suit for a divorce, on the ground of adultery, which is 
brought cither by the husband against the wife and her paramour ; 
or by the wife against the husband ; being maintainable by the 
husband in respect of the simple adultery of the wife ; but not 
by the wife against the husband, unless his adultery has been 
coupled with desertion, without reasonable excuse, for two years, 
or with such cruelty as would entitle the wife to a judicial 
separation, or he has been guilty of bigamy, incestuous adultery, 
rape, or an unnatural offence. 

2. The suit for a judicial separation, which lies, when it 
becomes improper that the parties should live together any 
longer; as through intolerable cruelty, adultery, a perpetual 
disease, and the like. This unfitness for the marriage state is 
looked upon as an injury to the suffering party ; and for this the 
law administers the remedy of q> judicial separation, 

3. The next species of matrimonial cause is a consequence 
drawn from one of the two former, which is the suit for alimony, 
or maintenance: which suit the wife may have against her 
husband, if he neglects or refuses to make her an allowance 
suitable to her station in life. 

4. The suit for restitution of conjugal rights is brought when- 
ever either the husband or wife is guilty of the injury of sub- 
traction, or lives separate from the other without any sufficient 
reason ; in which case they will be ordered, for they cannot be 
compelled to come together again, if either party be weak 
enough to desire it, contrary to the inclination of the other. 

6. The suit for nullity may be brought if sufficient cause 
existed previous to the marriage, such as rendered it unlawful 
ah initio, that is to say, corporal imbecility. 

6. A suit may also be brought for declaring the validity of a 
marriage, or the legitimacy of the offspring ; in order that the 
plaintiff may have his legitimacy, or his right to be deemed a 

u 
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natural bom subject, or the validity of his own marriage, or that 
of his father and mother, or grandfather and grandmother 
ascertained and declared. Finally, there is, 

7. The suit cama jactitation is Ttiatrimonii ; which may be 
brought when one maliciously gives out that ho or she is married 
to the other, in order that he or she may be enjoined perpetual 
silence upon that head ; the only remedy that can be given for 
this injury. 

The interference of the court in these cases is sought by 
petiU(yn,^i\Qdi in the registry; on which fi citation issues to the 
respondent, requiring him to appear and answer the matters 
alleged against him. To this answer, when made, the complain- 
ant r( 2 ilies ; the respondent, if need 1^, making further answer ; 
the issues ultimately joined between the parties being next ordered 
for trial, either by the court itself or by a jury if either of the 
parties so require. 

Maritime causes are such injuries, which though they are in 
their nature of common law cognizance, yet being committed on 
the high seas, out of the reach, as was supposed, of the ordinary 
courts of justice, were remedied in the High Court of Admiralty 
till its functions were merged in the High Court. If part of 
any contract, or other cause of action, arose upon the sea, and part 
upon the land, the common law excluded the Admiralty court ; 
for, part belonging properly to one cognizance and part to 
another, the common law took place of the particular. Therefore, 
though pure maritime acquisitions, wliich are earned on the 
high seas, as seamen’s wages, were one proper object of the 
Admiralty jurisdiction, even though the contract for them had 
been made upon land; yet, in general, if there had been a 
contract made in England, and to be executed upon the seas, as 
a charter-party that a ship should sail to Jamaica ; these kinds 
of mixed contracts belonged, not to the Admiralty jurisdiction, 
but to the courts of common law. Such questions can no 
longer arise, as the divisional court, by which the jurisdiction 
of the Admiralty is now exercised, has all the powers and 
authority of the High Court of Justice. It has likewise, in 
cases of prize, in time of war between our own nation and 
another, or between two other nations, which are taken at sea, 
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and brought into our ports, an exclusive jurisdiction to 
determine the same according to the law of nations. 

ni. These exceptional injuries disposed of, there remain to be 
considered the injuries cognizable by the High Court of Justice ; 
as to which only one remark need be made, viz., that all 
possible injuries whatsoever that do not fall within the exclusive 
cognizance of the other tribunals, are for that very reason 
within the cognizance of this court. For it is a settled and 
invariable principle, that every right when withheld must have 
a remedy, and every injury its proper redress. The explana- 
tion of these injuries, and their remedies, will occupy many 
subsequent chapters. But before concluding the present, it 
is desirable to mention two species of injuries, whose nature 
justifies immediate consideration : and these are, either when 
justice is delayed by an inferior court that has proper cognizance 
of the cause; or when such inferior court takes upon itself 
to examine a cause without authority. 

1. The first of these injuries, refusal or neglect of justice, is 
remedied by a writ of procedendo ad judicium issuing from 
the Queen’s Bench Division, where judges of any subordinate 
court delay the parties ; for that they will not give judgment, 
either on the one side or on the other, when they ought so to 
do. In this case a procedendo is awarded, commanding them 
to proceed to judgment ; but without specifying any particular 
judgment, for that, if erroneous, may bo set aside on an appeal : 
and upon farther neglect or refusal, the judges of the inferior 
court may bo punished for their contempt, by writ of attachment. 
A procedendo, however, is rarely resorted to, the remedy by 
mandamus being preferable. 

The writ of mandamus is a command, issuing also from the 
Queen’s Bench Division, in the name of the sovereign, and 
directed to any person, corporation, or inferior court requiring 
them to do some particular thing which appertains to their 
office and duty, and which the Court has l>cen informed and 
supposes to bo consonant to right and justice. A mandamus 
lies, for instance, to compel the admission or restoration of the 
party applying to any office or franchise of a public nature ; to 
academical degrees ; for the surrender of the reyalia of a corpora- 

u 2 
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tion; to oblige bodies corporate to affix their common seal; 
to compel the holding of a court ; and for an infinite number 
of other purposes. It issues to the judges of an inferior court, 
commanding them to do justice according to their office, when- 
ever the same is delayed ; as to enter up judgment ; to hear an 
appeal ; to swear a churchwarden, and the like. This writ is 
grounded on the oath of the party injured, of his own right, and 
the denial of justice below : whereupon a rule is made, directing 
the party complained of to show cause why a writ of mandamus 
should not issue : and, if he shows no sufficient cause, the writ 
itself is issued, at first in the alternative, either to do thus, or 
signify some reason to the contrary ; to which a return, or answer, 
must be made at a certain day. And, if the inferior judge, or 
other person returns an insufficient reason, then there issues a 
pereinptory mandamus , to do the thing absolutely: to which no 
other return is admitted, but obedience. If the inferior judge or 
other person makes no return, or fails in his obedience, is he 
punishable for his contempt by attachment. If, however, he 
returns a sufficient cause, although it should be false in fact, the 
court will not try the truth of the fact on affidavit ; but will for 
the present believe him, and proceed no further on the mandamus ; 
in which case the party injured may adopt one of two courses. 
He may either have an action against the defendant for his false 
return, and, if it be found to be false, he shall in such action 
recover damages equivalent to the injury sustained ; or he may 
plead to the return as if it were a defence to an ordinary action. 
The plaintiff, if ultimately successful in either course, has a 
ptremptory mandamus to the defendant to do his duty. In many 
cases, however, the decision of the Court on the giving or 
refusing of the rule is accepted by the parties. 

2. The other injury, which is that of encroachment of juris- 
diction, or calling one coram non judice, to answer in a coxirt 
that has no legal cognizance of the cause, is also a grievance, 
for which the law provides a remedy by the writ of prohibition, 
issuing likewise from the Queen’s Bench Division — directed 
to the judge and parties to a suit in any inferior court, 
commanding them to cease from the prosecution thereof, upon 
a suggestion, that either the cause originally, or some 
collateral matter arising therein, does not belong to that juris- 
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diction, but to the cognizance of some other court. And if 
either the judge or the party shall proceed after such prohibition, 
an attachment may be had against them, to punish them for the 
contempt, at the discretion of the Court that awarded it ; and an 
action will lie against them, to repair the party injured in 
damages. 

The party who seeks a prohibition usually applies for 
a rule calling upon the party to be prohibited, and the other 
party interested in the question between them, to show cause 
why a writ of prohibition should not issue. This rule is made 
absolute at the expiration of the time allowed for showing cause, 
unless cause bo shown; in which case the rule is discharged, 
the writ issues, or the party applying for it is directed to declare 
in prohibition, wliich however is a very unusual proceeding. 
In the latter event the party seeking the intervention of the 
court must set out the proceedings in the court below to 
which he objects, and after trial of facts disputed, or argument 
as to the law involved, as in the case of an ordinary action, 
judgment ^is given that the writ of prohibition do or do not 
issue. When issued there is no course open to the parties but 
obedience, which will, if necessary, be enforced by attachment. 


CHAPTER V. 

OF WRONGS, AND THEIR REMEDIES, RESPECTING THE RIGHTS OP 
PERSONS. 

The remedies obtainable in the High Court of Justice for 
injuries or private wrongs of any denomination whatsoever 
now fall to be considered ; the ground, so to speak, having been 
SO far cleared for that purpose. 

The superior courts of common law and the Court of Chancery 
have been merged in the High Court of Justice; but each 
of the divisions which may be said to have succeeded to these 
courts, possesses the same general and special authorities as 
the tribunal, which it represents, exercised before this fusion 
took place. It will therefore be convenient, firstly, to define 
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the several injuries heretofore cognizable by the courts of coinnQK)n 
law, with the respective remedies applicable to each particular 
injury, pointing out in what cases relief was more appropriately 
sought in equity ; secondly, to describe the several branches of 
jurisdiction heretofore exercised by he Court of Chancery ; and, 
thirdly, to explain the method of obtaining these various remedies 
by action. And in dealing with the first branch of this inquiry, 
such wrongs only will be mentioned as may he committed in 
the mutual intercourse between subject and subject: the 
injuries that may occur between the crown and the subject 
being separately considered hereafter, as the remedy in such 
cases is generally of a peculiar nature. 

Now, since all wrong may be considered as merely a privation 
of right, the plain natural remedy for every species of wrong is 
the being put in possession of that right, whereof the party 
injured is deprived. This may either be effected by a specific 
delivery or restoration of the subject-matter in dispute to the 
legal owner ; as when lands or goods are unjustly withheld : 
or, where that is not a possible, or at least not an adequate 
remedy, by making the sufferer a pecuniary satisfaction in 
damages : as in case of assault, breach of contract, &c. : to 
which damages the party injured has acquired an inchoate right, 
the instant he receives the injury, though such right be not fully 
ascertained till the damages are legally assessed. 

But in order to apply the remedy, it is necessary to ascertain 
the complaint. The several kinds of private wrongs will 
therefore be enumerated which may be afforded to the rights 
of either a man's person or his property. For as rights were 
divided into those of persons, and those of thinys, so the same 
general distribution of injuries must be made into such as affect 
the rights of persons, and such as affect the rights of property. 

The rights of persons are cither absolute or relatioe : absolute, 
being such as belong to private men, considered merely as in- 
dividuals, or single persons ; and relative, such as are incident to 
them as members of society. And the absolute rights of each 
individual are the right of personal security, the right of personal 
liberty, and the right of private property. 

L The injuries which affect the personal security of individualfii. 
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are either against their lives, their limbs, their bodies, their 
health, or their reputations. 

1. Injuries affecting the life of man constitute one of the 
most atrocious species of crimes ; yet until recently, these could 
not be made the subject of complaint in a civil suit. An 
action now lies for the benefit of the wife, husband, parent, or 
child of the deceased. And the jury may direct in what 
proportion the damages shall be divided among those for whose 
benefit it is brought. 

2, 3. Injuries affecting the limbs or bodies of individuals may 
be committed — 1. By threatn of bodily hurt. Here the party 
menaced may either apply to a magistrate, to have the offender 
bound over in recognizances to keep the peace ; or he may sue 
for damages in a civil action. 2. By assault ; which is an attempt 
or offer to beat another, without touching him : as if one lifts up 
his cane, or his fist, in a threatening manner at another; or 
strikes at him, but misses him: here the party injured may 
have redress by an action for damages. 3. By hatttry ; which 
is the unlawful beating of another. The leas^ touching of 
another’s person wilfully, or in anger, is a battery ; for the law 
cannot draw the line between different degrees of violence, and 
therefore totally prohibits the first and lowest stage of it ; every 
man’s person being sacred, and no other having a right to 
meddle with it, in any the slightest manner. But battery is, in 
some cases, justifiable; as where one who has authority, a parent 
or master, gives moderate correction to his child, his scholar, or 
his apprentice. So if one strikes me first, or even only assaults 
mo, I may strike in my own defence ; and, if sued for it, may 
plead son assault demesne , or that it was the plaintiff’s own 
original assault that occasioned it. So in defence of my goods or 
possession : if a man endeavours to deprive me of them, I may 
justify laying hands upon him to prevent him ; and in case he 
persists with violence, I may proceed to beat him away. Thus, 
too, in the exercise of an oflSce, as that of churchwarden or 
beadle, a man may lay hands upon another to tarn him out of 
church, and prevent his disturbing the congregation. And, if 
sued for this or the like battery, he may sot forth tlie whole case, 
and plead that he laid hands upon him gently, molliter manus 
imposuit, for this purpose. On account of these causes of justi- 
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fication, battery is defined to be the unlawful beating of another ; 
for which the remedy is for the assault, by action for damages. 
4. By wounding ; which consists in giving another some dangerous 
hurt, and is an aggravated species, of battery. 6. By mayhem ; 
which is an injury still more atrocious, and consists in violently 
depriving another of the use of a member proper for his defence 
in fight. The same remedial action lies to recover damages for 
this injury ; an injury which, when wilful, no motive can justify 
but necessary self-preservation. 

These injuries are all in their nature direct. There are others 
which are termed consequential, as resulting from wrongful acts 
or neglects. Thus, if a passenger is injured by the want of care 
of the driver of a coach, or one sustains an injury owing to the 
negligence of a carman, the owner of the coach in the first case, 
the carman’s master in the second, is liable in an action for 
damages ; for it was the duty of the owner and master in each 
case to employ careful servants. If, on the other hand, the 
driver or the carman did the injury wilfully, even if in the 
master’s service, he and not the owner or master, is liable. Con- 
sequential injuries may also be sustained from a bull, ram, 
monkey, or other animal being left at large, or not properly 
taken care of ; and the owner will in such case bo liable to the 
party injured, provided he can be shown to have been aware of 
the mischievous propensities of the animal. But if the party 
injured have imprudently exposed himself, or by his own negli- 
gence have conduced to the accident, he cannot maintain an 
action. 

4. Injuries affecting a man’s health may be occasioned by any 
one selling him bad provisions or wine ; by the exercise of a 
noisome trade, which infects the air in his neighbourhood ; or 
by the neglect or unskilful management of his physician, surgeon, 
or apothecary. The remedy is by action for damages ; and in 
some cases, as in that of nuisances, the party injured may 
proceed by complaint to the local authorities, or by indictment. 

6. Lastly ; injuries affecting a man’s reputation are, first, by 
slanderous words, tending to his damage ; as if a man maliciously 
utter any false tale of another, which may either endanger hiTu 
in law, by impeaching him of some heinous crime, as to say that 
a man has poisoned another, or is perjured; or which may 



DEFAMATION. 


297 


exclude him from society, as to charge him with having an in- 
fectious disease ; or which may impair or hurt his trade or live- 
lihood, as to call a tradesman a bankrupt,* a physician a quack, 
or a lawyer a knave. But with regard to words, that do not 
upon the face of them import such defamation as will be injurious, 
it is necessary that the plaintiff should aver some particular 
damage to have happened; which is called laying his action 
with a per quo<L As if I say of an agent that he is an unprin- 
cipled man, he cannot for this bring any action against me, 
unless he can show some special loss by it, as that it was said to 
a person about to employ him, but who in consequence did not 
do so ; in which case he may bring his action against me for 
Baying he was an unprincipled man, per quod he lost the profits 
of the intended employment. Merc scurrility, or opprobrious 
words, which neither in themselves import, nor are in fact 
attended with, any injurious effects, will not support an action. 
So scandals, which, concern matters merely spiritual, as to call a 
man a heretic, will not afford ground for an action ; unless any 
temporal damage ensues, which may be the foundation for a per 
quod. Words of heat and passion, as to call a man a rogue and 
a rascal, if productive of no ill consequence, and not of any of 
the dangerous sjiecies before mentioned, are not actionable; 
neither are words spoken in a friendly manner, as by way of 
advice, admonition, or concern, without any tincture or circum- 
stance of ill-will; for, in both these cases, they are not maliciously 
spoken, which is part of the definition of slander. Within which 
last category fall communications as to the character of servants, 
advice as to dealing with tradesmen, and other statements of a 
like nature, which constitute what are called privileged com* 
munications. These the law supposes to have been uot mali* 
ciously spoken, a presumption which may, however, be rebutted 
by proof of express malice on the part of the defendant. If the 
defendant be able to justify, and prove the words to be true, no 
action lies, even though special damage has ensued ; for then it 
is no slander or false tale. As if I can prove the tradesman a 
bankrupt, the physician a quack, the lawyer a knave, this will 
destroy their respective actions: for though there may be 
damage sufficient accruing from it, yet, if the fact be true, it is 
damnum ahsque injuria ; and where there is no injury, the law 
gives no remedy. 
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A second way of affecting a man^s reputation is by printed or 
written libels, pictures, signs, and the like; which set him in an 
odious or ridiculous light, and thereby diminish his reputation, 
as by publishing of an attorney ironically, that he was ‘'an 
honest lawyer.** With regard to libels in general, there are, 
as in many other cases, two remedies ; one by indictment, and 
another by action. The former is for the public offence; for 
every libel has a tendency to a breach of the peace, by provoking 
the person libelled to break it. This offence was formerly the 
same, in point of law, whether the matter contained in the libel 
were true or false ; and the defendant, on an indictment for 
publishing a libel, was therefore not allowed to allege the 
truth of it by way of justification. But the law in this respect 
has been altered, and the defendant may allege the truth of the 
matters charged, and that it was for the public benefit that they 
should be published. For the truth of the libel is not a defence, 
unless the publication was for the public benefit. And if, after 
such a plea being maintained, the defendant is convicted, the 
court may, in pronouncing sentence, consider whether the guilt 
of the defendant is aggravated or mitigated thereby. 

In the remedy by action, the defendant might always, on the 
other hand, as for words spoken, justify the truth of the facts, 
and show that the plaintiff had received no injury at all. And 
he may now give in evidence, in mitigation of damages, that 
he offered an ajpology before action, or as soon afterwards as he 
had an opportunity in case the action was commenced before. 
To encourage a wholesome independence in the press, a news- 
paper, or other periodical publication, has the further privilege 
of pleading that the libel was inserted without malice, and 
without negligence, and that before action, or at the earliest 
opportunity afterwards, a full apology was inserted ; or if the 
paper bo ordinarily published at intervals exceeding one week, 
that an offer had been made to publish the apology in any 
newspaper selected by the plaintiff. With such a plea money 
may be paid into court by way of amends; and if the jury 
consider the sum sufficient, they must find their verdict for the 
defendant. 


What has been said with regard to words spoken, will also 
hold with regard to libels by writing or printing. But many 
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words which, spoken merely, are not actionable, become so if 
written. Thus, to say of a man that he is a swindler, unless 
in relation to his trade or business, is not actionable, whilst to 
print or write of him, that he is so, is actionable. For speaking 
the words " rogue ” and “ rascal ” an action will not lie ; but if 
these are written and jpuhlished, an action will lie. As to signs 
or pictures, it seems necessary always to show the import and 
application of the scandal ; otherwise it cannot appear, that 
such libel by picture was understood to be levelled at the 
plaintiff. 

A third way of destroying or injuring a man’s reputation is by 
preferring an indictment against him ; which, under the mask 
of public spirit, may be made the engine of private enmity. 
For this, however, the law gives a remedy in damages, either by 
an action of conspiracy^ which cannot be brought but against 
two at the least ; or, by a special action for a malicious pro- 
secution. 

n. The violation of the right of personal liberty, may be 
effected by a false imprisonment, which the law not only 
punishes as a crime, but gives also a private reparation to the 
party; as well by removing the actual confinement for the 
present, as, after it is over, by subjecting the wrongdoer to 
an action. 

To constitute the injury of false imprisonment there are two 
points requisite: 1. The detention of the person; and, 2. The 
unlawfulness of such detention. Every confinement of the 
person is an imprisonment, whether it bo in a common prison, 
or in a private house, or even by forcibly detaining one in the 
public streets. Unlawful or false imprisonment consists in such 
confinement or detention without sufficient authority. The 
remedy is of two sorts : the one removing the injury ; the other 
making satisfaction for it. And the means of removing the 
actual injury is by writ of hdbeas corpus. 

Of this writ, the most celebrated in the law, there are various 
kinds, ex, gra,, the haJyeas corpus ad prosequendum, testificandum, 
deliberandum, &c. ; which issue when it is necessary to remove 
a prisoner, in order to prosecute or bear testimony in any court. 
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or to be tried in the proper jurisdiction wherein the fact yrBA 
committed. 

The great and efficacious writ, in all manner of illegal 
confinement, is, however, the habeas corpus ad subjiciendum ; 
directed to the person detaining another, and commanding him to 
produce the body of the prisoner, with the day and cause of his 
caption and detention, ac? faciendum subjiciendum et recijnenduniy 
to do, submit to, and receive whatsoever the judge or court 
awarding such writ shall consider in that behalf. This is a high 
prerogative writ, which may be issued by any of the courts ; 
and in vacation by a judge at chambers. If it is issued in 
vacation, it is usually returnable Ixjfore the judge himself who 
has awarded it, and he proceeds by himself thereon ; unless the 
sittings of the court intervene, and then it may be returned in 
court. 

It is necessary to show some probable cause for the writ being 
issued ; for when once granted, the i)erson to whom it is directed 
can return no satisfactory excuse for not bringing up the body 
of the prisoner. If it issued of mere course, without showing 
to the court or judge some reasonable ground for awarding it, a 
traitor or felon under sentence of death, a soldier or mariner in 
the queen’s service, a wife, a child, a relation, or a domestic, 
confined for insanity, or other prudential reasons, might obtain 
a temporary enlargement by suing out a habeas corpus, though 
sure to be remanded as soon as brought up to the court. But 
if, on the other hand, a probable ground be shown, that the 
party is imprisoned without just cause, and therefore has a right 
to be delivered, the writ of habeas corpus is then a writ of right, 
which may not be denied, but ought to be granted to every 
** man that is committed, or detained in prison, or otherwise 
** restrained, though it be by the command of the king, the privy 

council, or any other.” 

In the outset of this treatise the personal liberty of the subject 
was shown to be a natural inherent right, which could not be 
forfeited unless by the commission of crime, and which ought 
not to be abridged without the special permission of the law. 
Yet early in the reign of Charles I. the King’s Bench, relying on 
some arbitrary precedents, determined that they could not upon 
a hcd)€a8 corpus either bail or deliver a prisoner, though im- 
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prisoned withont any cause assigned, in case he was committed 
by the special command of the king, or by the lords of the privy 
council. This produced the petition of right, 3 Car. I., which 
enacts that no freeman hereafter shall be so imprisoned or de- 
tained. But when, in the following year, Selden and others 
were committed by the lords of the council, in pursuance of the 
king’s special command, under a general charge of "notable 
" contempts and stirring up sedition against the king and govern- 
" ment,” the judges delayed for two terms to deliver an opinion 
how far such a charge was bailable. And when at length they 
agreed that it was, they annexed a condition of finding sureties 
for good behaviour, which still protracted their imprisonment ; 
the chief justice. Sir Nicholas Hyde, at the same time declaring, 
" that if they were again remanded for that cause, perhaps the 
“ court would not afterwards grant n habeas corpus, being aheadj 
" made acquainted with the cause of the imprisonment.” But 
this was heard with indignation and astonishment by every 
lawyer present ; according to Seldcn’s own account of the matter, 
whose resentment was not cooled at the distance of four-and- 
twenty years. 

These evasions gave rise to the statute 16 Car. I. c. 10, which 
enacts, that if any ixjrson bo committed by the king, or privy 
council, he shall have granted unto him, without any delay 
upon any pretence whatsoever, a writ of habeas corpus, upon 
demand or motion made to the King’s Bench or Common Pleas ; 
who shall thereupon, within three court days after the return is 
made, examine and determine the legality of such commitment, 
and do what to justice shall appertain, in delivering, bailing, or 
remanding such prisoner. Yet still in the case of Jenks,who in 
1676 was committed by the king in council for a turbulent 
speech at Guildhall, new shifts were made use of to prevent his 
enlargement by law ; and in other cases vexatious devices were 
practised to detain state-prisoners in custody. But whoever 
will attentively consider English history, may observe, that the 
flagrant abuse of any ix>wer has always been productive of a 
struggle ; which either discovers the exercise of that power to 
be contrary to law, or, if legal, restrains it for the future. This 
was the case in the present instance. The oppression of an 
obscure individual gave birth to the Habeas Corpus Act, 31 
Car. n. c. 2; which requires the chancellor or any of the judges. 
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when applied to by, or on behalf of, any person committed for 
any crime, unless for treason or felony expressed in the warrant, 
or unless he is convicted or charged in execution by legal process, 
to award a habeas corpus for such prisoner returnable imme- 
diately ; and upon the return to discharge the party, if bailable, 
upon his giving security to appear and answer to the accusation 
in the proper court of judicature. The statute requires the 
writ to be returned and the prisoner brought up, within a 
limited time, according to the distance, not exceeding in any 
case twenty days ; — 2, imposes a penalty on officers and keepers 
neglecting to make a duo return; — 3, enacts that no person 
once delivered by habeas corpus shall be committed for the same 
oflfence, on penalty of 600?. ; and provides for every person com- 
mitted for treason or felony being, if lie requires it, in the first 
week of the next term, or on the first day of the next session 
of oyer and terminer, indicted in that term or session, or else 
admitted to bail : unless the king’s witnesses cannot l)e produced 
at that time ; and if acquitted, or if not indicted and tried in 
the second term or session, that he shall be discharged from his 
imprisonment for such imputed offence. Finally, the lord 
chancellor or any judge denying the writ forfeits to the party 
aggrieved the sum of 500?. 

This is the substance of that great statute, which extends only 
to the case of commitments for such criminal charge as can pro- 
duce no inconvenience to public justice by a temporary enlarge- 
ment of the prisoner ; all other cases of imjust imprisonment 
being left to the habeas corpus at common law. But even upon 
writs at the common law it is expected by the court that the 
writ shall be immediately obeyed. So that the remedy is now 
complete for removing the injury of illegal confinement. 

The operation of the writ of habtas corpus is by no means 
confined to the liberation of the person on whoso behalf it is 
issued from illegal coniinement in prison ; it also extends its 
influence to remove every unjust restraint of personal freedom 
in private life, though imposed by a husband or a father. When, 
however, a woman or children are brought up by a habeas corpus, 
the court will only set them free from an improper or unreason- 
able confinement ; — it cannot and will not, for instance, determine 
the validity of a marriage, or the right to the guardianship of 
infants, but will leave the person whose liberty is infringed to 
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choose where he will go : and if there be any ground to fear 
that he will be seized in returning from the court, he will be 
sent home under the protection of an oflSicer. If a child is too 
young to have any discretion of its own, the court will deliver it 
into the custody of its parents, or the ix)rson who api)ears to be 
its legal guardian. 

The remedy, by way of satisfaction, for a false imprisonment, 
is by an action : and therein the party shall recover damages 
for the injury he has received. 

in. With regard to the third absolute right of individuals, 
or that of i^rivate property, the enjoyment of it, when acquired, 
is strictly a personal right. Its nature and origin, and the means 
of its acquisition or loss, uere considered in the second book, 
which relates to the rights of things. As the wrongs, then, that 
affect these rights must be referred to the corresponding division 
in the present book, it will be more easy to consider together, 
rather than in a separate view, the injuries that may be offered 
to the enjoyments, as well as to the rights of property. 

The injuries next to be considered are those which affect the 
relative rights of individuals; viz., as husband and wife, parent 
and child, guardian and ward, master and servant. 

I. Injuries that may bo offered to a person, considered as a 
husband, a,ve principally three : abduction, or taking away a man’s 
wife ; adultery, or criminal conversation with her ; and beating 
or otherwise abusing her. 1, Abdiution may either be by fraud 
and persuasion, or open violence : the law in both cases supposing 
force and restraint, the wife having no power to consent. The 
remedy is by action for damages. 2. AdidUry, or criminal 
conversation with a man’s wife is, as a public crime, left to 
the coercion of the spiritual courts ; yet, for tlie civil injury, 
the law gives a species of satisfaction to the husband, by 
enabling him to claim damages in a suit for a divorce against 
the adulterer. These damages are increased and diminished 
by circumstances; as the rank and fortune of the plaintiff 
and defendant ; the relation or connection between them ; the 
seduction or otherwise of the wife, founded on her previous 
behaviour and character : and the profligacy of the husband. 
3. The third injury is that of heating a man’s wife, or otherwise 
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ill-using her; for which the law gives the usual remedy to 
recover damages. 

II. The injury that may be offered to a person in the relation 
of a parent is that of abduction, or taking away of the child, for 
which the law gives an action for the value of the lost services 
of the child, who is, in tliis instance, regarded as a servant ; 
for it is only in the character of master that the action is main- 
tainable. In such an action, however, damages may be given, 
not only as compensation for the lost services, but also, where 
the child is a female and has been seduced, for the wounded 
feelings of the parent. 

m. Of a similar nature to the last is the relation of guardian 
and voard ; and the like action which is given to a father, the 
guardian also has for recovery of damages, when his ward is 
taken away from him. But the usual method of redressing all 
complaints relating to wards and guardians is by an application 
to the Chancery Division of the High Court, which is the supreme 
guardian, and has the superintendent jurisdiction of all the 
infants in the kingdom. 

IV. To the relation between master and servant, and the 
rights accruing therefrom, there are two species of injuries 
incident. The one is, retaining a man’s hired servant before 
his time has expired ; the other is beating or confining him in 
such a manner that he is not able to perform his work. And 
for either injury the law gives him a remedy by action for the 
damages which he has sustained, or for the value of the servant’s 
labour. The master may also have an action against the servant 
for the non-performance of his agreement. 
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CHAPTER VI. 

OF INJURIES TO PERSONAL PROPERTY. 

The injuries that may be offered to the rights of jpersonal 
property, are either to the rights of property in possession, or to 
those that are in action only. 

I. The rights of personal property in possrssion are liable to 
two species of injuries : 1. The amotion or deprivation of that 
possession : and 2. The abuse or damage of the chattels, while 
the possession continues in the legal owner. 

The former, or deprivation of possession, is also divisible 
into branches : the unlawful taking them away ; and the unlawful 
detaining them, though the original taking might be lawful. 

And first of an unlawful taking. When I once have gained 
a rightful possession of any goods or chattels, whoever cither by 
fraud or force dispossesses me of them, is guilty of a transgres- 
sion against the law of society, which is a kind of secondary law 
of nature. For there must be an end of all social commerce unless 
private possessions be secured from unjust invasions ; and, if an 
acquisition of goods by cither force or fraud were allowed to be 
a sufficient title, all property would soon be confined to the most 
strong, or the most cunning : and the weak and simple-minded 
part of mankind, which is by far the most numerous division, 
could never bo secure of their possessions. 

The wrongful taking of goods being thus an injury, the next 
consideration is, what particular remedy the law has given for 
it. And this is, firstly, the restitution of the goods themselves 
wrongfully taken, with damages for the loss sustained. This is 
effected by an action of replevin, which is chiefly resorted to in 
one instance of an unlawful taking, that of a wrongful distress, 
but lies ui)on any unlawful taking whatever. This and the 
action of detinue are the only actions in which the specific 
possession of the identical chattel is restored to the owner. 

A replevin is founded upon a distress taken wrongfully : being 
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a re-delivery of the pledge, or thing taken in distress, to the 
owner; upon his giving security to try the right of the distress, 
and to restore it, if the right be adjudged against him. These 
replevins, or re-deliveries of goods detained from the owner to 
him, are granted by the registrar of the county court of the 
district, in which the distress is taken, upon security being 
given to him by the replevisor, 1, that he will pursue his action 
against the distrainor, and, 2, that if the right be determined 
against him ho will return the distress. And as the end of all 
distresses is only to compel the party distrained upon to satisfy 
the debt or duty owing from him, this end is as well answered by 
such security as by retaining the distress itself. The registrar, 
therefore, on receiving security, causes the chattels taken in 
distress to be restored to the party distrained upon, making use 
of force, if necessary ; and the party replevying is then bound to 
bring his action of replevin, wherein he complains of the trespass 
committed upon him by the seizure of his goods ; and the dis- 
trainor, who is now the defendant, makes avowry ; that is, he 
avows taking the distress in liis own right, and sets forth the 
reason of it, as for rent arrear, damage done, or other cause ; or 
else, if he justifies in another’s right as his bailiff or servant, 
he is said to make cognizance) that is, ho acknowledges the 
taking, but insists that such taking was legal, as ho acted by 
the command of one who had a right to distrain. On the 
merits of either avowry or cognizance, the action is decided. 
If determined for the plaintiff, viz., that the distress was wrong- 
ful, he has got his goods back, and shall keep them, and recover 
damages : if the defendant prevails, then ho shall have a writ 
de 7etorno hahendo, whereby the goods or chattels, which were 
distrained and then replevied, are returned again into his 
custody, to be sold or otherwise disposed of, as if no replevin 
had been made. 

Deprivation of jKSssession may also be by an unlawful 
detainer, though the original taking was lawful. As if I lend a 
man a horse, and he afterwards refuses to restore it, this injury 
consists in the detaining, and not in the original taking, and the 
regular method for me to recover possession is by action of 
detinue » In this action of detinue ^ it is necessary to ascertain the 
thing detained, in such manner as that it may be specifically 
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known and recovered. Therefore it cannot be brought for 
money, corn, or the like : for that cannot be known from other 
money or com ; unless it be in a bag or sack, for then it may be 
marked. In order therefore to ground this action which is only 
for detaining, these points are necessary : 1, that the defendant 
came lawfully into possession of the goods ; 2, that the plaintiff 
have a property; 3, that the goods themselves be of some 
value; and, 4, that they be ascertained in point of identity. 
Upon this the court, if judgment be for the plaintiff, assesses the 
value of the goods detained, and also damages for the detention. 
If a ro-delivery is impossible, damages only may be assessed. So 
if the chattels have been re-delivered to the owner, after action 
brought, damages for the detention only need be assessed ; the 
judgment in this action being generally conditional ; that the 
plaintiff recover the goods, or if they cannot be had, their value, 
and damages for the detention. 

There is another action by which to obtain a satisfaction for 
the wrongful taking, or detention of chattels, viz., the action of 
trover and conversion, which was originally an actio i for recovery 
of damages against such person as had found another’s goods, 
and refused to deliver them on demand, but converted them to his 
own use ; from which finding and converting, it was called an 
action of trover and conversion. In this action it was not requisite 
to describe the goods ; and ultimately actions of trover were per- 
mitted to be brought against any man, who had in his posses- 
sion, by any means whatsoever, the personal goods of another, 
and sold them or used them without the consent of the owner, 
or refused to deliver them when demanded. The injury lies in 
the conversion : for any man may take the goods of another into 
his possession if he finds them; but no finder is allowed to 
acquire a property therein, unless the owner be unknown : and 
therefore he must not convert them to his own use, which the 
law presumes him to do, if he refuses to restore them to the 
owner: for which reason such refusal alone is prhnd facie 
evidence of a conversion. The fact of the finding, or trover, is 
therefore totally immaterial : for if the plaintiff proves that the 
goods are his property, and that the defendant had them in his 
possession, it is sufficient. But a conversion must be proved : 
and then the plaintiff shall recover damages, equal to the value 
of the thing converted. 

X 2 
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As to the damage that may be offered to things personal^ 
while in the possession of the owner, as hunting a man’s deer, 
shooting his dogs, poisoning his cattle, or in anywise taking from 
the value of any of his chattels, these are injuries for which 
the obvious remedy is by an action for damages. It is not 
material whether the damage be done by the defendant himself, 
or his servants by his direction ; for the action lies against the 
master as well as the servant. And if a man keeps a dog or 
other brute animal, used to do mischief, as by worrying sheep, 
or the like, the owner must answer for the consequences, if 
he knows of such evil habit, which is called the scienter. 

n. The injuries affecting the right of things in actim, or such 
rights as arise from contract, were explained in the preceding 
book. The violation, or non-performance, of these contracts 
might bo extended into as great a variety of wrongs, as the rights 
which were then considered. They may usefully however be 
confined to breaches of contracts exi>ress, and of contracts implied. 

Express contracts include three species : debts, covenants, and 
promises. 

1. The legal acceptation of debt is, a sum of money due by 
certain and express agreement : as by a bond for a determinate 
sum ; a bill or note, or a rent reserved on a lease ; where the 
quantity is fixed, and does not depend upon any subsequent 
valuation to settle it. The non-payment of these is an injury, 
for which the proper remedy is by an action of debt, to recover 
the specifical sum due. So also, if I verbally agree to pay a man 
a certain price for a certain parcel of goods, and fail in the 
performance, an action of dtU lies against me ; for this is also a 
determinate contract : but if I agree for no settled price, I am 
liable, not to an action of debt, but to a special action, according 
to the nature of my contract. 

2. A covenant also, contained in a deed, to do a direct act, or 
to omit one, is an express contract, the violation of which is a 
civil injury. As if a man covenants to bo at York by such a 
day, or not to exercise a trade in a particular place, and is not 
at York at the time appointed, or carries on his trade in the 
place forbidden : these are direct breaches of his covenant; and 
may be greatly to the disadvantage and loss of the covenantee. 
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The remedy is by an action on the covenant ; in which must be 
set forth the covenant, the breach, and the loss which has 
happened thereby ; in order that damages may be given in propor- 
tion to the injury sustained by the plaintiff. The covenant must 
be one which the law allows ; for covenants which are in them- 
selves unreasonable, or in restraint of trade, cannot be enforced. 

No person can at common law take advantage of any covenant 
or condition, except such as are parties or privies thereto, and, 
of course, no grantee or assignee of any reversion or rent. To 
remedy which, and more effectually to secure to the king’s 
grantees the spoils of the monasteries, a statute of Henry Vni. 
gives the assignee of a reversion the same remedies against the 
tenant, as the assignee himself might have had ; and makes him 
equally liable, on the other hand, for acts agreed to be performed 
by the assignor. 

3. A promise is a verbal covenant, and wants nothing but the 
solemnity of writing and scaling to make it absolutely the 
same. If therefore it be to do any explicit act, it is an express 
contract, as much as any covenant ; and the breach of it is an 
equal injury. The remedy is by an action on what is called the 
assumpsit or undertaking of the defendant. As if a builder 
promises, undertakes, or assumes to Caius, that he will build 
and cover his house within a time limited, and fails to do it ; 
Caius has an action against the builder for this breach of his 
express promise, undertaking, or assumpsit ; and shall recover a 
pecuniary satisfaction for the injury sustained by such a delay. So 
also in the case before mentioned, of a debt by simple contract, if 
the debtor promises to pay it and does not, this broach of promise 
entitles the creditor to his action on the assumpsit, or implied 
promise to pay the debt sued for. Thus likewise a promissory 
note to pay money at a day certain, is an express assumpsit ; 
and the payee may recover the value of the note in damages, if 
it remains unpaid. 

Some agreements, however, though never so expressly made, 
are deemed of so important a nature, that they ought not to 
rest on verbal promise only, which cannot be proved but by the 
memory, which sometimes will induce the perjury, of witnesses. 
To prevent which, as has been already incidentally mentioned, 
but will bear repetition, the Statute of Frauds enacts that no 
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yerbal promise shall be sufficient to ground an action unless 
some note or memorandum of it shall be made in writing, 
and signed by the party to be charged therewith : 1. Where an 
executor or administrator promises to answer damages out of 
his own estate. 2. Where a man undertakes to answer for 
the debt, default, or miscarriage of another. 3. Where any 
agreement is made, upon consideration of marriage. 4. Where 
any contract or sale is made of lands, tenements, or heredita- 
ments, or any interest therein. 5. And lastly, where there is any 
agreement that is not to be performed within a year from the 
making thereof. And Lord Tenterden's Act further enacts that 
no action shall be brought, whereby to charge any person by reason 
of any representation given relating to the character, conduct, 
credit, ability, trade, or dealings of any person, to the intent that 
such person may obtain credit money, or goods, unless such repre- 
sentation be made in writing, signed by the party to be chai*ged 
therewith. 

From these express contracts tho transition is easy to those 
that are only implied by law. Which are such as reason and 
justice dictate, and which therefore the law presumes that every 
man has contracted to perform; and upon this presumption 
makes him answerable to such persons as suffer by his non- 
performance. 

Of this nature are, first, such as are necessarily implied by 
the fundamental constitution of government, to which every 
man is a contracting party. And thus it is that every person is 
bound and has virtually agreed to pay such particular sums of 
money as are charged on him by tho sentence, or assessed by the 
interpretation of the law. And this implied agreement it is that 
gives the plaintiff a right to institute a second action in order to 
recover such damages, or sums of money, as are adjudged by the 
court to be due from the defendant to the plaintiff in a former 
action. Actions on judgments, however, are discountenanced by 
the courts, as being vexatioua 

On the same principle it is, of an implied original contract to 
submit to tho rules of the community that a forfeiture imposed 
by the bye-laws of a corporation upon any that belong to it, 
immediately creates a debt ; for which the remedy is by action. 

The same reason may with equal justice be applied to all 
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penal statutes, that is, such acts of parliament whereby a for- 
feiture is inflicted for transgressing the provisions therein 
enacted. The party offending is here bound by the fundamental 
contract of society to obey the direction of the legislature, 
and pay the forfeiture incurred to such i)ersons as the law 
requires. Thus an action may be maintained against a sheriff 
for the penalty imposed on him for extortion, in levying greater 
fees in the execution of the process of the courts than the law 
allows ; or against a member of parliament for voting without 
having taken the proper oaths. The usual application of these 
penalties or forfeitures is either to the party aggrieved, or else 
to any of the Queen’s subjects in general. But more usually the 
forfeitures created by statute are given at large to any common 
informer ; or, in other words, to any such person or persons as 
will sue for the same ; and hence such actions are called 
actions, because they are given to the people in general. Some- 
times one part is given to the crown, to the poor, or to some 
public use, and the other part to the informer or prosecutor ; and 
then the suit is called a qui tarn action, because it is brought by 
a person, qui tarn pro domino rege, &c,y quam pro se ipso in hoc 
parte sequitur,** 

A second class of implied contracts are such as do not arise 
from the express determination of any court, or the positive 
directions of any statute; but from natural reason, and the 
general intendment of the law, that every man has engaged to 
perform what his duty or justice requires. Thus, 

1. If I employ a person to transact any business for me, or 
perform any work, the law implies that I undertook or promised 
to pay him so much as his labour deserved. And if I neglect 
to make him amends, he has a remedy for this injury by bringing 
an action upon this implied assumpsit ; the law assuming that 
I promised to pay him so much as he reasonably deserved. 
This is called an assumpsit on a quantum meruit, 

2. There is also an implied assumpsit on a quantam valebcd^ 
which is very similar to the former, l^ing only whore one takes 
up goods or wares of a tradesman, without expressly agreeing 
for the price. There the law concludes, that both parties did 
intentionally agree, that the real value of the goods should be 
paid; and an action may be brought accordingly, if the vendee 
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refuses to pay that value. This action is usually for good% mid ; 
its converse, by the vendee against the vendor, is for his breach 
of contract in not delivering the goods. 

3. A third species of implied assumpsits is when one has had 
and received money belonging to another, without any valuable 
consideration given on the receiver’s part : for the law construes 
this to be money had and received for the use of the owner only ; 
and implies tliat the person so receiving promised to account for 
it to the true proprietor. This action lies for money paid by 
mistake or on a consideration which happens to fail, or through 
imposition, extortion or oppression, or where any undue advan- 
tage is taken of the i)lainti£rs situation. 

4. Where a person has laid out and expended his own money 
for the use of another, at his request, the law implies a promise 
of repayment, and an action will lie on this assumpsit 

5. Likewise, upon a stated account between two merchants 
or other persons, the law implies that he against whom the 
balance appears has engaged to pay it to the other : though 
there bo not any actual promise. And from this implication 
actions are brought, in which the plaintiff sues for money found 
to be duo to him from the defendant on accounts stated h tween 
them, the legal effect of these words being an allegation, that the 
plaintiff and defendant had settled their accounts together 
insimul co/rqmf assent, and that the defendant engaged to pay the 
plaintiff the balance, but had since neglected to do it. 

6. The last class of contracts, implied by reason and intend- 
ment of law, arises upon this supjwsition, that every one who 
undertakes any office, employment, trust, or duty, contracts 
with those who employ or entrust him, to perform it with 
integrity, diligence, and skill. And if, by his want of cither of 
those qualities, any injury accrues to individuals, they have 
therefore their remedy in damages by an action. A few instances 
will fully illustrate this matter. If an officer of the public is 
guilty of neglect of duty, or of a palpable breach of it, of non- 
feasance or of mis-feasance ; as, if the sheriff does not execute a 
writ sent to him, or if he wilfully makes a false return thereof 
in both these cases the party aggrieved shall have an action for 
the damages he has sustained. A solicitor that betrays the 
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cause of his client, or being retained, neglects to appear at the 
trial, by which the cause miscarries, is liable to an action for a 
reparation to his injured client. There is also an implied contract 
with a common innkeeper, to secure his guest’s goods in his 
inn, which, however the innkeei)er may exclude by notice; with 
a common carrier, or bargemaster, to be answerable for the 
goods ho carries, which, hoWever, may be excluded by a special 
contract ; with a common farrier, that he shoes a horse well, 
without laming him ; with a common tailor, or other workman 
that he performs his business in a workmanlike manner; in 
which, if they fail, an action lies to recover damages for such 
breach of their general undertaking. But if I employ a person to 
transact any of these concerns, whoso common profession and 
business it is not, the law implies no such general undertaking ; 
but, in order to charge him with damages a special agreement is 
required. Also, if an innkeeper, or other victualler, hangs out 
a sign, and opens his house for travellers, it is an implied engage- 
ment to entertain all persons who travel that way ; and upon 
this universal assumpsit an action will lie against him for 
damages, if ho without good reason refuses to admit a traveller. 
If any one cheats mo with false cards or dice, or by false 
weights and measures, or by selling me one commodity for 
another, an action also lies against him for damages, upon the 
contract which the law always implies, that every transaction is 
fair and honest. 

In contracts likewise for the sale of goods in a shop, it is 
understood that the seller undertakes that the commodity he 
sells is his OW 71 , and if it proves otherwise, an action lies against 
him, to exact damages for this deceit. But except in special 
circumstances, as when the vendor affirms, directly or indirectly, 
that the goods sold are his property, there is no implied warranty 
of title on the sale of goods. If the article be bought expressly 
for a particular purpose, there is an implied warranty that it 
shall bo reasonably fit for that purpose. Thus in contracts for 
provisions, it is always implied that they are wholesome ; and, 
if they be not, an action will lie. 

But the law does not in general imply any warranty by the 
seller as to the quality of goo^ sold by him. The rule is caveat 
emptor ; so that no liability is incurred by the seller by reason 
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of bad quality or defects, unless there be an express warranty or 
fraud. But if he that sells anything does upon the sale warrant 
it to be good, the law annexes a tacit contract to this warranty, 
that if it be not so, he shall make compensation to the buyer, 
else it is an injury to good faith, for which an action will lie to 
recover damages. The warranty must be ujion the sale ; for if 
it be made after, and not at the time of the sale, it is a void 
warranty; for it is then made without any consideration; neither 
does the buyer then take the goods upon the credit of the vendor. 
Yet if the vendor knew the goods to be unsound, and used any 
art to disguise them, or if they are in any shape different from 
what he represents them to be to the buyer, this artifice shall be 
equivalent to an express warranty, and the vendor will be answer- 
able for their goodness. A general warranty will not extend to 
guard against defects that are the object of one’s senses, as if a 
horse be warranted perfect, and wants either a tail or an ear. But 
if cloth is warranted to be of such a length, when it is not, there 
an action lies for damages; for that cannot be discerned by 
sight, but only by a collateral proof, the measuring it. So if a 
horse be warranted sound, and he wants the sight of an eye, 
though this seems to be the object of one’s senses, yet as the 
discernment of such defects may be matter of skill, an action 
lies to recover damages for this imposition. 


CHAPTER VII. 

OF INJUBIBS TO BEAL FBOPEBTT; AND, FIBST, OF DISPOSSESSION 
OB OUSTER. 

The injuries that affect real^ property are principally six : — 
I. Ouster; II. Trespass; III. Nuisance; IV. Waste; V. Sub- 
traction; VI. Disturbance. 

Ouster, or dispossession, is an injury that carries with it the 
amotion of possession ; for thereby the wrong-doer gets into the 
actual occupation of the land, and obliges him that has a right 
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to seek bis legal remedy^ in order to regain possession, the im- 
portance of which, as the sole foundation of title, was pointed 
out in the second book of this treatise. 

In every complete title to lands, there are two things neces- 
sary ; the possession, and the right or property therein : or aa 
it is expressed in rieta,ywrts et seisince cmjunctio. Now if the 
possession be severed from the property, if A has the jus pro-^ 
prietatis, and B by some unlawful means has gained possession 
of the lands, this is an injury to A, for which the law gives a 
remedy, by putting him in possession. This it now effects in 
one way, applicable to every species of dispossession. 

The same result was formerly attained, by different means 
applicable to the particular circumstances of each case. Thus, 
if B, the wrong-doer, had obtained the possession either by fraud 
or force, he had only a hare or naked possession, without any 
shadow of right ; A, therefore, who had both the right of property 
and the right of possession, naight, as he still may, put an end to 
his title at once, by the summary method of entry. But if B the 
wrong-doer had died seised of the lands, then B’s heir was con- 
sidered to have advanced one step further towards a good title : 
he had not only a hare possession, but also an apx)arent jus 
possessionis, or right of possession, the law presuming that the 
possession which is transmitted from the ancestor to the heir 
is a rightful possession, until the contrary be shown; and 
therefore A was not allowed by mere entry to evict the heir 
of B. The descent cast, as it was called, was said to toll or 
defeat the right of entry, and A was driven to his action 
to remove the possession of the heir, though his entry alone 
would have dispossessed the ancestor. Tliis was effected either 
by a writ of entry, or an assize, which wore thence termed po«- 
sessory actions ; serving only to regain that possession, whereof 
the demandant or his ancestors had been unjustly deprived by 
the tenant or possessor of the land, or those under whom he 
claimed. They decided nothing with respect to the right of 
property ; only restoring the demandant to that situation, in 
which he had been, or by law ought to have been, before the 
dispossession committed. 

But the right of possession, which was thus recovered, though 



816 


OUSTER, 


it carries with it a strong presumption, is not always conclusive 
evidence of the right of property, which may still subsist in 
another man. For as one man may have the possesswfi, and 
another the right of possession, so one man may have the right of 
possession, and so not be liable to eviction, and another may 
have the right of property. This right if property could not 
formerly l>e otherwise asserted than by a writ of right', which 
lay con cur r I nil y with the otlier actions : and also lay after them, 
being as it were an appeal to the mere right, when judgment had 
been had as to the possession. 

The lorit of right lay only to recover lands in foe simple. 
There were other writs in the nature of a writ of right in which 
the fee simple was not demanded ; and in others not land, but 
some mcori)oreal hereditament. But they all applied to estates 
of freehold ; and formerly, therefore, Ouster, or dispossession, was 
treated as either of the frahold or of chattels rial : a distinction 
then of the utmost importance, not only because the remedies 
for an ouster of the freehold were confined in their use to that 
species of property, but because those which the law afforded 
for recovery of the possession of chattels real were totally in- 
applicable to all estates of freehold. The modern action simply 
to recover possession, has come to supply the place of all these 
different remedies. How tliis result has been obtained will be 
shown by a brief consideration of the method in which the 
law remedied an ouster of chattels real, that is, of an estate 
for years. 

Ouster is the ejection, or turning out, of the tenant from 
the occupation of the land during liis term. For this injury 
there was formerly provided the writ of ejectione firrm^, which 
was an action of trespass in ejectment, and lay where lands 
were let for a term of years: and afterwards the lessor, 
reversioner, remainder-man, or any stranger, ejected or ousted 
the lessee of his term. He could thereby call the defendant 
to answer for entering on the lands so demised to him for a term 
that was not yet expired, and ejecting him ; and in this action 
he recovered back his term, or the remainder of it, with 
damages. 

This mode of proceeding became in time the common method of 
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rying the title to lands, and it may not, therefore, be improper 
to explain the principles whereon it was grounded. 

An action for the damage sustained by reason of the breach 
of the contract contained in his lease was originally the only 
remedy which the tenant had for recovering against the lessor a 
term from which he had ejected his lessee, together with damages 
for the ouster. But if the lessee was ejected by a stranger, 
claiming under a title superior to that of the lessor, though the 
lessee might still maintain this action against the lessor, yet he 
could not by any means recover the term itself. But when the 
courts of equity began to oblige the ejector to make a specific 
restitution of the land to the party injured, the courts of law 
also adopted the same method of doing complete justice : and in 
the prosecution of a writ of ejectment, introduced a new species 
of remedy, viz., a judgment to recover the term, and a writ of 
possession thereupon. 

The better to apprehend the contrivance, it must be recollected 
that ejectment was in its origin an action brought by one who 
had a lease for years, to repair the injury done him by dis- 
possession. In order, therefore, to convert it into a method of 
trying titles to the freehold, it was first necessary that the 
claimant should take possession of the lands, to empower him to 
constitute a lessee for years, who might be capable of receiving 
this injury of dispossession. For it was an offence, called 
maintemmce, to convey a title to another when the grantor was 
not in possession of the land. When, therefore, a i>erson who 
had a right of entry into lands determined to acquire that 
possession which was wrongfully withheld by the tenant therein 
he made, as by law ho may, a formal entry on the premises ; 
and being so in the possession of the soil, ho there, upon the 
land, sealed and delivered a lease for years to some third person 
or lessee : and having thus given him entry, left him in pos- 
session of the premises. This lessee was to stay upon the land 
till the prior tenant, or he who had the previous possession, 
ousted him ; or till some other person, either by accident or by 
agreement beforehand, came ujion the land, and turned him out 
or ejected him. For this injury the lessee was entitled to his 
action of ejectment against the tenant, or this casual ejector^ 
whichever it was that ousted him, to recover back his term and 
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damages. But where this action was brought against such a 
casual ejector as is before mentioned, and not against the very 
tenant in possession, the court would not suffer the tenant to 
lose his possession without an opportunity to defend it Where- 
fore it was a standing rule, that no plaintiff should proceed in 
ejectment to recover lands against a casual ejector, without 
notice given to the tenant in possession, if any there wore, and 
making him a defendant if he pleased. And, in order to 
maintain the action, the plaintiff must, in case of any defence, 
have made out four points before the court, viz., title, hose, entry, 
and ouster. First, he must have shown a good title in his lessor, 
which brought the matter of right entirely before the court ; 
then, that the lessor, being possessed by virtue of such title, had 
made him the lease for the term ; thirdly, that he, the lessee 
or plaintiff, had entered or taken possession under such lease ; 
and then, lastly, that the defendant had ousted or ejected him. 
Whereupon he had judgment to recover his term and damages, 
and, in consequence, had a writ of i>ossession, which the sheriff 
executed by delivering him the peaceable possession of his term. 

This was the regular method of bringing an action of eject- 
ment, in which the title of the lessor came collaterally and inci- 
dentally before the court, in order to show the injury done to 
the lessee by this ouster. But as much trouble and formality 
were found to attend the actual making of the lease, entry, and 
ouster, a more easy method of trying titles was invented, which 
depended entirely upon a string of legal fictions ; no actual lease 
was made, no actual entry by the plaintiff, no actual ouster by 
the defendant, but all were merely ideal, for the sole purpose of 
trying the title. To this end in the proceedings a lease for a 
term of years was stated to have been made, by him who claimed 
title, to the plaintiff who brought the action, as by John Eogers 
to John Doe ; it was also stated that Doe, the lessee, entered, 
and that the defendant, Richard Roe, who was called the casual 
ejector, ousted him : for which ouster he brought this action. 
As soon as this action was brought. Roe, the casual ejector or 
defendant, sent a written notice to the tenant in possession of 
the lands, as George Saunders, informing him of the action 
brought by John Doe ; assuring him that he. Roe, the defendant, 
had no title at all to the premises, and should make no defence ; 
and, therefore, advising the tenant to appear in court and defend 
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his own title, otherwise he, the casual ejector, would suffer 
judgment to he had against him, and thereby the actual tenant, 
Saunders, would inevitably be turned out of possession. On 
receipt of this friendly caution, if the tenant in possession did 
not within a limited time apply to the court to be admitted a 
defendant in the stead of Koe, he was supposed to have no right 
at all, and, upon judgment being had against Eoe, the casual 
ejector, Saunders, the real tenant, was turned out of possession 
by the sheriff. 

But if the tenant in possession applied to be made a defendant, 
it was allowed him upon this condition : that he entered into a 
rule of court to confess, at the trial, three of the four requisites 
for the maintenance of the action, viz., the lease of Kogers the 
lessor, the entry of Doe the plaintiff, and his ouster by Saunders 
himself, now made the defendant instead of Boe : which requisites 
being wholly fictitious, should the defendant put the plaintiff to 
prove them, ho must, of course, be nonsuited for want of evi- 
dence. But by such stipulated confession of lease, entry, and 
ouster, the trial now stood upon the merits of the title only. This 
done, the name of George Saunders was substituted for Bichard 
Boe, and the cause went down to trial under the name of Doe, 
the plaintiff, on the demise of Bogers the lessor, against Saunders, 
the new defendant. And therein the lessor of the plaintiff was 
bound to make out a clear title, otherwise his fictitious lessee 
could not obtain judgment to have jwssession of the land for 
the term supposed to be granted. But if the lessor made out 
his title in a satisfactory manner, then judgment and a writ of 
possession wore awarded to John Doe, the nominal plaintiff, who 
by this trial had proved the right of John Bogers, his supposed 
lessor. 

But if the now defendant, Saunders, after entering into the 
common rule, failed to appear at the trial, and to confess lease, 
entry, and ouster, the plaintiff. Doe, must, indeed, have been 
there nonsuited, for want of proving those requisites ; but judg- 
ment would in the end be entered against the casual ejector 
Boe; for the condition on which Saimdors was admitted a 
defendant had been broken, and therefore the plaintiff was put 
again in the same situation as if he never had appeared at all ; 
the consequence of which was, that judgment would be entered 
for the plaintiff, and the sheriff, by virtue of a writ for that 
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purpose, would turn out Saunders and deliver possession to 
John Doe. The same process, therefore, as would have been 
had, provided no conditional rule had been ever made, must 
have been pursued as soon as the condition was broken. 

This method of recovering real property was attended however 
with certain objections, which, notwithstanding the supervision 
of the courts, occasionally gave rise to well-founded complaints. 
Accordingly, when the procedure of the superior courts of com- 
mon law was reconstructed in 1852, advantage was taken of the 
opportunity ; a new action for the recovery of land was created, 
and the old action of ejectment came to be numbered among the 
relics of the past. 

Both the old action and that substituted for it in 1852, were 
valuable in one respect, in that no question could bo raised 
except that of title; for it was justly considered that if the 
plaintiff had a right to the possession of the land claimed, he 
was entitled to recover, whether the person in possession or who 
defended the action had ousted him or not. But there was this 
disadvantage, that it was the right of the claimant at law which 
could alone be put in issue. If the defendant, or tenant in pos- 
session, had an equitable right to that possession, this constituted 
no defence. He must have applied to the Court of Chancery to 
restrain the proceedings at law, and to protect his equitable 
interest against a legal claimant. When therefore the rules of 
equity were made a part of our law, it became necessary to 
provide a procedure by which this could be effected in trying 
the right to real property ; the common law action of ejectment 
accordingly ceased to exist; and claims to possession of real 
property are now asserted by the one universal remedy of an 
action. 

The damages recovered in the old action of ejectment, though 
originally its only intent, were, when title was the only question, 
very small ; amounting commonly to a shilling. In order there- 
fore to complete the remedy, when the possession has been long 
detained from him that had the riglit to it, a second action lay 
to recover the mesne profits which the tenant in possession had 
wrongfully received. The judgment in the first action was 
herein conclusive evidence against the defendant, for all profits 
which had accrued since the date alleged as the period at 
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which the plaintiff’s right accrued to him ; for if he sued for any 
antecedent profits, the defendant might make a new defence. 
Thus he might plead the Statute of Limitations, and by that 
means protect himself from the payment of all mesne profits, 
except those which had accrued within the previous six years. 
The claim for mesne profits may now, however, bo combined 
with the claim for possession, and thus be included in the same 
action. 

Such is the modern way of trying either the legal or equit- 
able right to real property. It is founded on the same 
principle as the ancient writs of assize, being calculated to try 
the mere possessory right; possession for a prescribed period, 
now constituting title. 

Ejectment was not an adequate means to try the title of all 
estates; for it lay only for the recovery of that species of 
property, on which an entry could be made, and an ouster 
effected. On those tilings, whereon an entry could not in fact 
be made, no entry could bo supposed; therefore ejectment 
did not lie of an advowson, a common, or any incorporeal 
hereditament. Nor did it lie in such cases, where the entry of 
him that had right was taken away by twenty years’ dis- 
possession, or otherwise. This period of dispossession (after 
1891 , twelve years) may accordingly be set up by the defendant 
as an answer to the claimant, and a good title against all the 
world. It is, however, subject to qualification in the case of 
persons who are entitled to a particular estate not in possession, 
(as for instance a reversioner who only becomes entitled after a 
tenant for life has been dispossessed) ; wlio has only six years to 
bring his action ; and also to persons under disability ; for if at 
the time at which the right so entitled to a particular estate 
accrued, any such person was an infant, under coverture, or 
of unsound mind, he, or the person claiming through him, 
may bring an action, within six years next after such disability 
shall have ceased. But no action can be brought when thirty 
years have expired after the right has accrued, although the 
person may have remained under disability during the whole 
period, or although the above mentioned terms of six years shall 
not have expired. 

This action has, it may be added, been rendered a very 

r 



822 


EJECTMENT BY LANDLORD. 


expeditious remedy to landlords whose tenants are in arrear, 
or who hold over after their term has expired or been deter- 
mined. And a recovery therein is final and conclusive, both 
in law and equity, unless the rent and all costs be paid or 
tendered within six calendar months afterwards. A land- 
lord, also, on serving a writ on a tenant holding over after 
his term has expired or been determined, may give him notice 
that he will bo required to give bail, if ordered so to do by 
the court or a judge, conditioned to pay the costs and damages 
to be recovered in the action. And, if bail is thereafter ordered to 
be given, and the tenant fails to do so, the claimant obtains im- 
mediate judgment for recovery of possession and for his costs. 

It is in cases between landlord and tenant that the claimant 
after proving his right to recover, usually gives evidence of the 
mesne profits, so that judgment may bo given both as to the title 
and mesne profits ; in such cases, of course, a second action for 
mesne profits is unnecessary. Besides these remedies a landlord 
may, in cases where the rent or value of the premises does not 
exceed 50/., and no fine has been paid, proceed summarily in the 
county court. If the rent does not exceed 20/., and no fine has 
been paid, he may proceed before justices in petty sessions. 


CHAPTEE VIIT. 

OF INJUKIES TO BEAL PBOPEETT. 

II. The second species of wrongs that affect real property is 
that of trespass ; which in its most extensive sense, signifies 
any transgression or offence against the law of nature, of society, 
or of the country in which we live ; whether it relates to a man’s 
person, or his property. Therefore beating another is a trespass ; 
taking or detaining a man’s goods are trespasses; and, in 
general, any misfeasance or act of one man whereby another 
is injuriously treated and damnified, is a trespass in its largest 
sense. 

But in its limited sense, it is an entry on another man’s 
round without authority, and doing some damage, however, 
inconsiderable, which the law entitles a trespass by breaking his 
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dose. For every man’s land is in the eye of the law enclosed 
and set apart from his neighbour’s : and that either by a visible 
and material fence, as one field is divided from another by a 
hedge; or by an ideal invisible boundary, existing only in 
contemplation of law, as when one man’s land adjoins to 
another’s in the same field. And every such entry carries 
necessarily along with it some damage; for if no other loss 
can be assigned, one may in any case be specified, viz., the 
treading down his herbage. 

One must have actual possession to bo able to maintain an 
action of trespass. Thus if a meadow be divided annually among 
parisliioners by lot, then after each person’s several jx^rtion is 
allotted, they may be respectively capable of maintaining an 
action for the breach of their several closes ; for they have an 
exclusive interest therein for the time. And a man is answer- 
able for not only his own trespass, but for that of his cattle also : 
for, if by his negligent keeping they stray upon the land of 
another, and much more if he permits, or drives them on, and 
they there tread down his neighbour’s herbage, and spoil his 
com or his trees, this is a trespass, for which the owner must 
answer in damages; and the law gives the party injured a 
double remedy in this case, by permitting him to distrain the 
cattle thus damaqe-fe'isant ; or else by leaving him to the com- 
mon remedy in fovo contentiuso, by action. 

In some cases trespass is justifiable; or rather entry on 
another’s land or house shall not be accounted trespass : as if a 
man comes thither to demand or pay money, there payable ; or to 
execute, in a legal manner, the process of the law. Also a man 
may justify entering into an inn or public-house, without the 
leave of the owner first specially asked ; because when a man 
professes the keeping of such inn or public-house, ho thereby 
gives a general licence to any person to enter his doors. So a 
commoner may justify entering to attend his cattle, commoning 
on another’s land; and a reversioner, to see if any waste be 
committed on the estate, from the apparent necessity of the 
thing. 

But in cases where a man misdemeans himself, or makes an 
ill use of the authority with which the law intrusts him, he is 

Y 2 
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accounted a trespasser dh initio ; as if one comes into a tavern 
and will not go out in a reasonable time, but tarries there all night 
contrary to the will of the owner ; this wrongful act has relation 
back to his first entry, and makes the whole a trespass. So if a 
reversioner, who enters on pretence of seeing waste, breaks the 
house ; or if the commoner who comes to tend his cattle cuts 
down a tree ; in these and similar cases the law considers that 
he entered for the unlawful purpose, and therefore, as the act 
which demonstrates such his purpose is a trespass, he shall be 
esteemed a trespasser ah initio, 

A man may also justify in an action of trespass, on account of 
the freehold and right of entry being in himself; and this 
defence brings the title of the estate in question. This is there- 
fore one way of trying the property of estates ; though not so 
usual as the action which gives possession of the land ; nothing 
being herein recovered but damages for the trespass committed. 
It is, however, the proper method of trying the title to some 
incorporeal hereditaments, as a right of way, or of common. For 
as any entry on the property of another is prim a facie a trespass, 
it is for the defendant to show that such entry was lawful ; that 
is, to prove that the apparent tresj)ass was no trespass at all, as 
it cannot be if the defendant was only using a right of way over 
the plaintiff's property, or exercising a right of common. 

The ordinary remedy for a trespass, then, is by an action to 
recover damages. In those cases in wliich the injury is threatened 
an injunction may be had to prevent its being committed ; or, if 
begun, continued. 

III. The third species of injuries to real property is by 
nuisances, which are of two kinds : public or common nuisances, 
which affect the community, and will bo explained in the fourth 
part of this treatise; and private nuisances, the objects of 
present consideration, which may be defined, anything done to 
the hurt or annoyance of the lands, tenements, or hereditaments 
of another. These therefore may affect cither corporeal or in- 
corporeal hereditaments. 

1. First, as to corporeal inheritances. If a man builds a house 
so close to mine that liis roof overhangs my roof, and throws the 
water off his roof upon mine^ this is a nuisance, for which an 



NUISANCE. 


826 


action will lie. Likewise to erect a house or other building so 
near to mine, that it obstructs my ancient lights and windows, 
is a nuisance of a similar nature. But in this latter case it is 
necessary that the windows bo ancient \ that is, have subsisted 
there for twenty years at least, without interruption ; otlierwise 
there is no injury done. For he has as much right to build a 
new edifice upon his ground as I have upon mine ; since every 
man may erect what ho pleases on lus own soil, so as not to 
prejudice what has long been enjoyed by another, and it was 
my folly to build so near another's ground. Also, if a person 
keeps his hogs, or other noisome animals, or allows filth to accu- 
mulate on his premises, so near the house of another, that the 
stench incommodes him and makes the air unwholesome, this is 
an injurious nuisance, as it tends to deprive him of the use and 
benefit of his house. A like injury is, if one's neighbour s(*ts up 
and exercises any offensive trade; as a tanner's, a tallow-chandler’s, 
or the like ; for though these are lawful and necessary tiudes, 
yet they should be exercised in remote places; for the rule is, 
“.s/c utiT€ tnOyUt alinmm non Jmlas this therefu’eis an action- 
able nuisance. And on a similar principle, a constant ringing 
of Ixfils in one’s immediate neighbourhood may be a nuisance. 
But depriving one of a mere matter of pleasure, as of a fine 
prospect by building a wall, or the like ; this, a^ ]t abridges 
nothing really convenient or necessary, is no injury to the 
sufferer, and is therefore not actionable. 

As to nuisances to one's hinds : if one erects a smelting-house 
for lead so near the land of another, that the vapour kills his 
corn and grass, and damages his cattle, this is a nuisance. And 
by consequence it follows, that if one does any other act, in itself 
lawful, which yet bejng done in that place necessarily tends to 
the damage of another's property, it is a nuisance: for it is 
incumbent on him to find some other jilace to do that act, where 
it will be less offensive. So, also, if my neighbour ought to scour 
a ditch and does not, whereby my land is overflowed, this is an 
actionable nuisance. 

With regard to other corporeal hereditaments : it is a nuisance 
to stop or divert water that ought to run to another's meadow 
or mill ; to corrupt or poison a water-course, by erecting a dye- 
house or a lime-pit, for the use of trade, in the upper part of the 
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stream; to pollute a pond, from which another is entitled to 
water his cattle ; to obstruct a drain ; or in short to do any act 
in common property, that in its consequences must necessarily 
tend to the prejudice of one’s neighbour. 

2. As to incorporeal hereditaments, the law is the same. If 
I have a way, annexed to my estate, across another’s land, and 
he obstructs me in the use of it, either by totally stopping it or 
putting logs across it, or ploughing over it, it is a nuisance, for 
in the first case I cannot enjoy my right at all, and in the latter 
I cannot enjoy it so commodiously as I ought. Also, if I am 
entitled to hold a fair or market, and another person sets up 
a fair or market so near mine that he does me a prejudice, it 
is a nuisance to the freehold which I have in my market or fair. 
If a ferry is erected on a river, so near another ancient ferry 
as to draw away its custom, it is a nuisance to the owner of the 
old one. For where there is a ferry l)y prescription, the owner 
is bound to keep it always in repair and readiness, for the case 
of all the queen’s subjects ; it would therefore be extremely hard, 
if a new ferry were suffered to share his i)rofits, wliich does not 
also share his burthen. But where tlie reason ceases, the law 
also ceases with it : therefore it is no nuisance to erect a mill 
so near mine as to draw away the custom, unless the miller also 
intercepts the water. Neither is it a nuisance to set up any 
trade or a school, in a neighbourhood or rivalship with another, 
for by such emulation the public are likely to be gainers ; and 
if the new mill or school occasion a damage to the old one, it is 
damnum ahbque injuria. 

As to the remedies for these injuries, it must be premised 
that the law gives no private remedy for anything but a private 
wrong. Therefore no action lies for a public or common nuisance, 
but an indictment only, because the damage being common to 
all, no one can assign his particular proportion of it ; or if he 
could it would be extremely hard if every subject in the kingdom 
were allowed to harass the offender with a separate action. 
Yet this rule admits of one exception ; where a private person 
suffers some extraordinary damage, beyond the rest of the 
community, by a public nuisance ; in which case he shall have 
a private satisfaction by action. As if, by means of a ditch dug 
across a public way, which is a common nuisance, a man or his 
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horse suffer injury by falling therein ; there, for this particular 
damage, which is not common to others, the party has his action. 
But if a man has abated or removed a nuisance, as we may 
remember that the party injured has a right to do, in this 
case he is entitled to no action. For he had choice of two 
remedies ; either without suit, by abating it himself, by his own 
act ; or by suit to recover damages for the injury sustained by 
him; — having made his election of one remedy, he is totally 
precluded from the other. • 

The ordinary remedy is by action for damages, in which an 
injunction against the continuance of the nuisance may be 
obtained; in some cases, also, the courts will interfere and 
grant preventive relief ; to stop irreparable mischief for instance. 
Thus, where a party is building so near the house of another, 
as to darken his windows, an injunction will be granted to 
prevent the nuisance. And on the same principle the court 
will prevent the obstruction of water-courses, the diversion of 
streams from mills, the pulling down of the banks of rivers, 
or the erection of a new ferry. 

IV. The fourth species of injury to real property, is by watitey 
which the law expresses by the word vastum. 

The persons who may be injured by waste, are such as have 
some interest in the estate wasted ; for if a man be the absolute 
tenant in fee simple, he may commit whatever waste his own 
folly may prompt him to, without being impeachable, or 
accountable for it to any one. One species of interest, which 
is injured by waste, is that of a person who has a right of 
common in the place wasted; especially if it be common of 
estovers^ or a right of carrying away wood for house-bote, plough- 
bote, &c. Here, if the owner of the wood demolishes it, this 
is an injury to the commoner, for which he can recover damages 
by an action for this destruction of the woods out of which his 
estovers were to issue. 

The most usual interest that is hurt by waste is that of him 
who has the remainder or reversion of the inheritance, after the 
particular estate for life or years in being. Here, if the par- 
ticular tenant commits or suffers any waste, it is an injury 
to him that has the inheritance, as it tends to dismember it 
of its most desirable incidents, among which timber and houses 
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may justly be reckoned the principal. To him, therefore, to 
whom the inheritance appertains in expectancy, the law gives 
an action for the damages he has sustained. 

But the courts will always interfere, not only in these cases, 
but in any similar case in which it is necessary to preserve 
the property. Thus, a landlord may have an injunction to 
stay waste against an under-lessee; or against a tenant 
from year to year, after notice to quit, to restrain him from 
renfbving the crops, manure, &c. ; or against a lessee, to prevent 
him from making material alterations in a dwelling-house, 
as by changing it into a shop or a warehouse. So where 
a mortgagor or mortgagee in possession commits waste, or 
threatens to commit it, an injunction may be obtained; and 
if a tenant for life, even without impeachment for waste, should 
pull down houses, or do other waste maUciovdy, he will be 
restrained; for in such cases, the party is deemed guilty of 
an abuse of his rights, ruinous to the interests of others. 

V. Subtraction is the fifth species of injuries affecting real 
property, and happens when any person who owes any suit 
or service to another, neglects to perform it. 

1. Fealty, suit of court, and rent, are duties and sernces 
usually issuing and arising rationc tenur(v, being the conditions 
upon which the ancient lords granted out their lands to their 
feudatories : whereby it was stipulated that they and their heirs 
should take the oath of fealty or fidelity to their lord, which 
was the feudal bond or commune vinculum between lord and 
tenant; that they should do suit, or duly attend and follow 
the lord's courts, and, lastly, that they should yield to the lord 
certain annual stated returns, in military attendance, in pro- 
visions, in arms, in rustic employments, or, which is insta/r 
omnium, in money, whicli will provide all the rest ; all which 
are comprised under the one general name of ledilus, return, 
or rent. And the subtraction of any of these conditions, is an 
injury to the lord, by diminishing the value of his seignory. 

The general remedy for all these is by distress ; and it is the 
only remedy at the common law for the two first of them. And 
although distresses should as a rule be reasonable ; in the case 
of distress for fealty or suit of court, no distress can be unreason- 
able or too large : for this is the only remedy to which the party 
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aggrieved is entitled, and therefore it ought to be such aa is 
sufficiently compulsory ; and, be it of what value it will, there 
is no harm done, especially as it cannot be sold or made away 
with, but must be restored' immediately on satisfaction made. 
A distress of this nature is called a distress wfinite. 

The other remedy for subtraction of rents or services is by 
action, the usual remedy when recourse is had to any action 
at all for the recovery of pecuniary rents; to which spe^es 
of render almost all free services are now reduced. 

2. These are the remedies for subtraction of rents or other 
services duo by tenure. There are also other services, due by 
ancient cusUm and prescription only. Such is that of doing suit to 
another’s mill: where the persons, resident in a particular place, 
by usage, time out of mind have been accustomed to grind their 
corn at a certain mill; and afterwards any of them go to another 
mill, and withdraw their suit, their secta^ a sequendOf from the 
ancient mill. This is not only a damage, but an injury to the 
owner ; because this prescription might have a very reasonable 
foundation; viz., upon the erection of such mill by the an- 
cestors of the owner for the convenience of the inhabitants, on 
condition, that when erected they should all grind their com 
there only. For this injury the owner formerly had a writ de 
eectd ad molendinum, commanding the defendant to do his suit 
at the mill, or show good cause to the contrary. In like manner, 
and for like reasons, a man might have had a writ of secta ad 
fururrif secta ad tor rah, et ad mnnia alia hujusmodi, for suit 
due to his public oven or bakehouse ; or to his kiln or malt- 
house. But these special remedies for subtractions, to compel 
the specific performance of services due by custom, or prescrip- 
tion, have all been abolished; and the only mode of redress 
which can now be resorted to, is the universal remedy of an 
action to repair the party injured in damages. 

VI. The last species of injuries to real property is disturbance ; 
or the hindering or disquieting the owner in his lawful enjoy- 
ment of it. Of this injury there are five sorts; viz., 1. Dis- 
turbance of /ra;ic/< we. 2. Disturbance of common, 3. Disturbance 
of ways, 4. Disturbance of tenure, 5. Disturbance oi patronage, 

1. Disturbance of franchise happens when a man has the 
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franchise of keeping a fair, of free-warren, or any other franchise 
whatsoever ; and he is disturbed in the lawful exercise thereof. 
As if another obstructs the passage to my fair; or hunts in my 
free-warren, in every case of this kind there is an injury done 
to the legal owner ; his property is damnified, and the profits 
arising from his franchise are diminished; for which he is 
entitled to sue for damages. 

2. Disturbance of common occurs where any act is done, by 
which the right of another to his common is incommoded or 
diminislicd. Tliis may happen where one who has no right of 
common, puts his cattle into the land; and thereby robs the 
cattle of the commoners of their respective shares of the pasture. 
Or if one, who has a right of common, puts in cattle which are 
not commonable, as hogs and goats; which amounts to the 
same inconvenience. Another disturbance of common is by 
surcharging it; or putting more cattle therein than the pastures 
and herbage will sustain, or the party has a right to do. In this 
case ho that surcharges does an injury to the rest of the owners, 
by dci)riving them of their respective portions, or at least con- 
tracting them into a smaller compass. The usual remedies are 
either by distraining so many of the beasts as are above the 
number allowed, or else by an action for the trespass, both which 
may be had by the lord : or lastly, by an action for damages, in 
which any commoner may be plaintiff. 

There is yet another disturbance of common, when the owner 
of the land, or other person, so encloses or otherwise obstructs 
it, that the commoner is precluded from enjoying the benefit to 
which he is by law entitled. Thus, if the lord erect a wall, hedge 
or fence round the common, so as to prevent the commoner's 
cattle from going into it, the commoner may abate the en- 
closure, because it is inconsistent with the grant. And dis- 
turbance may be done not ojily by erecting fences, but also by 
driving the cattle off the land, or by ploughing up the soil of the 
common. Or it may be done by erecting a warren therein, and 
stocking it with rabbits in such quantities, that they devour the 
whole herbage, and thereby destroy the common. For in such 
case, though the commoner may not destroy the rabbits, yet the 
law looks upon this as an injurious disturbance of his right, 
and has given him his remedy by action against the owner. 



DISTURBANCE OF PATRONAGE. 


S31 


There is, indeed, in this case no remedy but by action, for the 
commoner cannot fill up the cony-burrows, as that would be 
meddling with the soil and itself a trespass. 

There are cases, indeed, in which the lord may by several 
statutes enclose and abridge the common. But there are many 
diflOiculties, some risk, and considerable expense in so doing, and 
most enclosures are accordingly effected under special acts of 
parliament, or under the General Inclosure Acts. 

3. Disturbance of ways principally happens when a person 
who has a right to a way over another's grounds, is obstructed 
by enclosures, or other obstacles, or by ploughing across it ; by 
which means he cannot enjoy his right of way, or at least cannot 
in so commodious a manner as he might have done. If this be a 
way annexed to his estate, and the obstruction is made by the 
tenant of the land, this brings it to another species of injury ; 
for it is then a nuisance. But if the right of way, thus obstructed 
by the tenant, be only in gross, that is annexed to a man’s person 
and unconnected with any lands, or if the obstruction of a way 
belonging to a house is made by a stranger, it is tlien in either 
case merely a disturbance ; the remedy being an action to 
recover damages. 

4. Disturbance of tenure consists in breaking that connection 
which subsists between the lord and his tenant, and to which the 
law pays so high regard, that it will not suffer it to be wantonly 
dissolved by the act of a third person. So that if there be a 
tenant-at-will of any lands, and a stranger contrives to drive him 
away, or inveigle him to leave his tenancy, this the law very 
justly construes to be a wrong and injury to the lord, and gives 
him a reparation in damages against the offender. 

6. The last species of disturbance is that of patronage ; which 
is an obstruction of a patron to present his clerk to a benefice. 

This injury is to be distinguished from another species of 
injury called usurpation ; which is an absolute ouster or dis- 
possession of the patron, and happens when a stranger, that has 
no right, presents a clerk, and he is thereupon admitted and 
instituted. In which case of usurpation the patron, being thus 
put out of the only kind of possession of which this kind of 
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property is capable, lost, at the common law, not only his turn 
of presenting pro hoc vice, but also the inheritance of the advow* 
son ; so that he could not present again upon the next avoidance, 
unless in the meantime he had recovered his right by a writ of 
right of advowfum ; which was a peculiar writ of right, framed for 
this special purpose, finally deciding the question of property. 
But bishops in ancient times, either by carelessness or 
collusion, frequently instituting clerks upon the presentation of 
usurpers, and thereby defrauding the real patrons of their right 
of presentation, it was enacted by the statute of Westm. 2, that 
if a possessory action were brought within six months after the 
avoidance, the patron should, notwithstanding such usurpation 
and institution, recover that very presentation, which gave back 
to him the seisin of the advowson. Yet still, if the true patron 
omitted to bring his action within six months, the seisin was 
gained by the usurper, and the patron, to recover it, was driven 
to tlie writ of right. To remedy wliich it was further enacted 
by 7 Ann. c. 18, that no usurpation shall displace the estate of 
the patron, or turn it to a mere right ; but that the true patron 
may present upon the next avoidance, as if no such usurpation 
had happened. So that usurpation is now narrowed, and the 
law stands upon this foundation: that if a stranger usurps my 
jDresentation, and I do not pursue my right within six months, I 
shall lose tliat turn without remedy, for the peace of the church 
and as a punishment for my own negligence ; but that turn is 
the only one I shall lose thereby. 

Disturliers of a right of advowson may therefore be the pseudo- 
patron, his clerk, and the ordinary ; the pretended patron, by 
presenting to a church to which he has no right, and thereby 
making it litigious or dis^mtable ; the clerk, by demanding or 
obtaining institution, which tends to and promotes the same in- 
convenience ; and the ordinary, by refusing to admit the real 
patron’s clerk, or admitting the clerk of the pretender. 'I’hose dis- 
turbances are injurious to him who has the right : and therefore 
if he be not wanting to himself, the law gives him an action of quare 
impedit ; in which the patron is always the plaintiff, and not the 
clerk. For the law supposes the injury to be offered to him only, 
by obstructing or refusing the admission of his nominee, and not 
the clerk, who has no right in him till institution, and of course 
can suffer no injury. 
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This action is of a somewhat peculiar nature. 

Upon the vacancy of a living, the patron is bound to present 
within six calendar months, otherwise it will lapse to the bishop. 
But if the presentation be made within that time, the bishop is 
bound to admit and institute the dork, if found sufficient; 
unless the church be full, or there be notice of litigation. For 
if any opposition be intended, it is usual for each party to enter 
a caveat with the bishop, to prevent his institution of his 
antagonist’s clerk. An institution after a caveat entered is void 
by the ecclesiastical law ; but this the temporal courts pay no 
regard to, and look upon a caveat as a mere nullity. But if two 
presentations be offered to the bishop uj)on the same avoidance, 
the church is then said to bo Utiijious ; and, if nothing further be 
done, the bishop may suspend the admission of either, and suffer 
a lapse to incur : yet if the patron or clerk on either side request 
him to award a Jus pafronatus, ho is bound to do it. A Jus 
patron atus is a commission from the bishop, directed usually 
to his chancellor and others of competent learning ; who are to 
summon a jury of six clergymen and six laymen, to inquire into 
and examine who is the rightful patron; and if, ui)on such 
inquiry made and certificate thereof returned to the com- 
missioners, he admits and institutes the clerk of that patron 
whom they return as the true one, the bishop secures himself at 
all events from being a disturber. 

The clerk refused by the bishop may also have a remedy 
against him in the spiritual court * denominated a duplex (put el* ; 
which is a complaint in the nature of an appeal from the 
ordinary to his next immediate superior ; as from a bishop to 
the archbishop, or from an archbishop to the crown : and if the 
superior court adjudges the cause of refusal to be insufficient, it 
will grant institution to the appellant. 

Thus far matters may go on in the mere ecclesiastical course, 
but they seldom go so far: for, upon the fii*st refusal of the 
bishop to admit his clerk, the patron may bring his action of 
guare imped it against the bishop, for the temporal injury done 
to his property, in disturbing him in his presentation. And, if 
the delay arises from the bishop alone, as upon pretence of 
incapacity, or the like, then he only is named in the writ ; but if 
there be another presentation set up, then the pretended patron 
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and his clerk are also joined in the action ; or it may be bronght 
against the patron and clerk, leaving out the bishop ; or against 
the patron only ; but it is the safer way to proceed against all 
three. 

If the plaintiff in this action suspects that the bishop will 
admit the defendant’s or any other clerk, pending the suit, he 
may have a prohibitory writ, called a ne admiitas, which forbids 
the bishop to admit any clerk whatsoever till such contention be 
determined ; and if the bishop does, after the receipt of this 
writ, admit any person, even though the patron^s right may 
have been found in o, jure patronatus, then the plaintiff, after he 
has obtained judgment in the quare impedit, may have an action 
against the bishop, to recover satisfaction in damages for the 
injury done him by incumbering the church with a clerk pending 
the suit. 

In the proceedings by quare impedit, the plaintiff must set out 
his title, and show a disturbance before action brought. Ui)on 
this the bishop and the clerk may disclaim all title : save only, 
the one as ordinary, to admit and institute ; and the other as 
presentee of the patron, who is left to defend his own right. 
And upon failure of the plaintiff in making out his own title, 
the defendant is put upon the proof of his, in order to obtain 
judgment for himself, if needful. But if it be found that the 
plaintiff has the right, and has commenced his action in due 
time, then ho shall have judgment to recover the presentation ; 
and if the church be full by institution of any clerk, to remove 
him. But if the church remains still void at the end of the 
suit, then whichever party the presentation is found to belong 
to, whether plaintiff or defendant, shall have a writ directed to 
the bishop ad admitfendum cUricum; and if upon this order 
he does not admit him, the patron may sue the bishop for 
damages. 

There was formerly no limitation with regard to the time 
within which any actions touching advowsons were to be brought; 
but a period has now been established, which is to bar an action 
of qimre impedit ; that, namely, during which three clerks in 
succession shall have held the benefice, all of whom shall have 
obtained possession thereof adversely to the right of the plaintiff, 
or of some person through whom he claims, provided the times 
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of such incumbencies taken together amount to the full period of 
sixty years. After an adverse possession of one hundred years, 
although three incumbencies have not taken place, the alleged 
right of the claimant is completely barred. 

In quare iinpedit, the patron only, and not the clerk, is allowed 
to sue the disturber. But there is one species of presentation, 
in which a remedy, to be sued in the temporal courts, is put 
into the hands of the clerks presented, as well as of the owners 
of the advowson ; the presentation, namely, of such benefices as 
belong to Eoman Catholic patrons, — which are vested in the 
two universities. Besides the quare impedit, which the univer- 
sities as patrons are entitled to bring, they, or their clerks, are 
at liberty to commence an action against any person presenting 
to such livings, and disturbing their right of patronage, or his 
cestui que trusty or any other person whom they have cause to 
suspect ; in order to compel a discovery of any secret trusts, for 
the benefit of Papists, in evasion of those laws whereby this 
right of advowson is vested in those learned bodies. This is a 
particular law, and calculated for a particular purpose : for in 
no instance but this does the law permit the clerk himself to 
interfere in recovering a presentation, of which he is afterwards 
to have the advantage. When he is in full possession of the 
benefice, the law gives him the same possessory remedies to 
recover his glebe, liis rents, his tithes, and other ecclesiastical 
duos, which it furnishes to the owners of lay property. 


CnAPTEB IX. 

OF EQUITY. 

The several branches of that vast jurisdiction which was 
formerly the peculiar province of the High Court of Chancery, 
and is still exercised in the various Courts forming the Chancery 
Division of the High Court, are now to be considered, and in so 
doing it will be convenient to explain, the general nature 
of equity; and secondly, to refer to the matters more especially 
cognizable in what have hitherto been called courts of equity. 
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Equity, in its true and genuine meaning, is the soul and spirit 
of all law : positive law is construed, and rational law is made, 
by it. In this, equity is synonymous to justice ; in that, to the 
true sense and sound interpretation of the rule. But the very 
terms of a court of equity, and a court of law, as contrasted 
to each other, are apt to confound and mislead ; as if the one 
judged without equity, and the other was not bound by law. 
Whereas every definition or illustration to bo met with, which 
sets law and equity in opposition to each other, will bo found 
either totally erroneous, or erroneous to a certain degree. 

It has been said, that it was the business of the courts of equity 
to abate the rigour of the common law. But no such power 
ever was contended for. Hard was the case of bond-creditors# 
whose debtor devised away his real estate ; rigorous and unjust 
the rule, which put the devisee in a better condition than the 
heir ; yet a court of equity could not interpose. Hard was the 
common law that land devised, or descending to the heir, should 
not be liable to the simple contract debts of the ancestor or 
devisor, although the money had been laid out in purchasing 
the very land, and that the father should never immediately 
succeed as heir to the real estate of the son, but a court of 
equity gave no relief. In all such cases courts of equity, as well 
as the courts of law, said with Ulpian, “ hoc quidem perquam 
duram est S(d ita Ivx scripta est** 

Again, it has been said, that a court of equity determined ac- 
cording to the spirit of the rule, and not according to the strictness 
of the letter ; but so also does a court of law. Both, for instance, 
are equally bound to interpret statutes according to the intent of 
the legislature. In general laws all cases cannot be foreseen ; or 
if foreseen, cannot be expressed: some will arise that will fall 
within the meaning, though not within the words of the legis- 
lator; and others, which may fall within the letter, may be 
contrary to his meaning, though not expressly excepted. These 
cases, thus out of the letter, are said to be within the equity of 
the statute; and so cases within the letter are frequently out 
of the equity. Hero, by equity, is meant nothing but the sound 
interpretation of the law. 

It has also been said, that/mwd, accident, and trust, were the 
peculiar objects of a court of equity. And for a considerable 
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period there was some foundation for this statement But for many 
years past every kind of fraud has been cognizable in a court of 
law ; and many accidents have been there supplied, as, loss of deeds, 
wrong payments, and deaths, which made it impossible to perform 
a condition literally. A technical trust indeed was forced into 
the courts of equity, and has there remained till now in the 
manner already described. But there are other trusts, cogni- 
zable in a court of law, as deposits, and all manner of bailments ; 
and especially that implied contract of having undertaken to 
account for money received to another's use; so that had it 
not been for the technical view taken by the courts of law, all 
trusts might long ago liave come under their cogiaizance. 

Once more, it has been said that a court of equity was not bound 
by rules or precedents, but acted on the opinion of the judge, 
found on considering the circumstances of every particular case. 
In point of fact, however, the administration of justice in the 
courts of equity has long been governed by rules, and bound by 
precedent. And all the courts, whether of law or equity have 
acted on the same principles of justice and positive law. The 
rules of property, rules of evidence, and rules of interpreta- 
tion are always the same. No court can vary a man's will or 
agreement, or, in other words, make a will or agreement for him. 
Every court must construe, no one can pretend to control or 
change, a lawful stipulation or engagement. Every court 
must follow the law of nations where the question is the object 
of that law, as in case of tho privileges of ambassadors. In 
mercantile transactions the law merchant, which is part of the 
common law, must prevail. And if a question arises which 
is properly the object of a foreign municipal law, every court 
must take information what is the rule of the country, and 
decide accordingly. 

Such, then, being tho parity of law and reason which govern 
the courts, both of law and equity, wherein, it may be asked, 
did they differ? In three points only; in the mode of proof, the 
mode of trial, and the mode of relief. 

1. As to the mode of proof. When facts, or their leading 
oii'(5umstances rested only in the knowledge of the party, a court 
of equity applied itself to his conscience, and purged him upon 

z 
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oath with regard to the truth of the transaction ; and that being 
once discovered, the judgment was the same in equity as it 
would have been at law. All courts of civil jurisdiction may 
now interrogate a party to an action. 

2. As to the mode of triah This was not by a jury, but by 
the court alone, and usually by means of affidavits or written 
depositions, and not the oral testimony of witnesses in open 
court. Every branch of the High Court may now direct the 
mode of trial ; and in most cases the suitor has his choice. 

3. It was with respect to the mode of relief that courts of 
equity differed most from the courts of common law. In courts 
of law as a rule a general and unqualified judgment only could be 
given for the plaintiff or for the defendant, as the case might be. 
Courts of equity adjusted their decrees; and thereby varied, 
qualified, and modelled the remedy so as to suit it to mutual and 
adverse claims, controlling equities, and the real and substantial 
rights of the parties. And this every division of the High Court 
may now do. 

The courts of equity, however, administered remedies for 
rights which courts of law did not recognize at all ; as in the 
case of trusts and, confidences which therein were called 
equitable estates. But such estates are now recognized at law, as 
has been seen in reference to the action of ejectment. And in 
the case of impending injuries, or meditated mischief, and some 
others which need not be enumerated, in which equity interfered 
to prevent a wrong for which the common law only awarded 
damages when it had been committed, all the branches of the 
High Court have similar powers to protect the property and 
rights of the subject. 

This will bo better understood by an examination in detail of 
the matters cognizable specially in a court of equity. They 
have, hitherto, in consequence of the entire separation of the two 
systems of law and equity, been treated of as either exclusive of, 
concurrent with, or auxiliary to, that of the courts of common 
law. The first head referred to those branches of jurisdiction 
which were the peculiar property of the Court of Chancery ; the 
second comprised those matters which were and are equally 
entertained by courts of law and equity; the third, or auxiliary 
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jurisdiction of Chancery, was so denominated with reference to 
those cases in which equity lent its aid to remove impediments 
to the obtaining of relief in a court of law. 

I. This exclusive jurisdiction comprises the guardianship 
which the Chancery Division now exercises over the person and 
property of infants and lunatics, the peculiar protection it 
affords to married women, the superintendence it possesses over 
charities, and such matters as statutory enactments have 
expressly confided to its administrative care. Equitable estates 
and interests are necessarily the particular objects of this branch 
of the High Court. 

1. Upon the abolition of the Court of Wards, the care which 
the crown was bound to take as guardian of its infant tenants, 
was extinguished in every feudal view, but resulted to the 
crown in Chancery, together with the general protection of all 
other infants in the kingdom. When, therefore, a child has 
no other guardian, or the father, by his conduct, such as gross 
cruelty or immorality, has disqualified himself for the charge 
of his child, the Chancery Division has a right to appoint one. 

2. As to idiots and lunatics, the crown used formerly to commit 
the custody of them to committees, in every particular case ; 
but now a warrant is issued by the sovereign, under the sign 
manual, to the chancellor and certain judges of the Chancery 
Division, to perform this oflSce for him. 

3. The protection afforded to married women is with reference 
to their property. The law, as has been pointed out already, for- 
merly gave to a husband the possession and control of his wife’s 
personal estate, including her choses in action, but this doctrine 
never found favour in equity ; and the Court of Chancery accord- 
ingly seized upon every opportunity to control and modify its 
rigour. The law considered the wife merged in the husband ; 
equity, for many purposes, treated the husband and wife, not as 
one, but as separate persons, having distinct rights and interests. 
And one of the most peculiar of these rights was the equity of 
the wife to have a settlem&nt of her own property. Not that any 
court could restrict the legal rights with which the law 
clothes the husband. For when he had reduced the personal 
estate of his wife into possession, he might have disposed 

z 2 
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of it at his pleasure without restraint or interference. But 
when ho was obliged to seek the aid of equity in regard to 
the wife’s property, as for instance when it is vested in trustees 
for her benefit, equity laid hold of the occasion, and upon the 
ground that ho who seeks equity must do equity, required the 
husband to make a settlement on the wife out of that or some 
other property, for her due maintenance and support. 

4. The sovereign, as parens patriae ^ has the general superinten- 
dence of all charities^ which he exercises by the keeper of his 
conscience, the chancellor. And therefore, whenever it is 
necessary, the attorney-general, at the relation of some in- 
formant, who is usually called the relator, may file ex officio 
an information in the Chancery Division to have the charity 
properly established. Great administrative powers with reference 
to charities have latterly, however, been conferred on the Charity 
Commissioners for England and Wales, who have authority to 
inquire into all charities, their nature, and administration, and 
the condition of the estates and funds belonging to them ; and 
to take or direct such proceedings as are necessary to carry out 
beneficially the objects of the founders. 

6. The form of a trust gave the courts of equity an exclusive 
jurisdiction over all settlements and devises in that form, and 
over the long terms created in the present complicated mode 
of conveyancing. But tho trust is now governed by the same 
rules as would govern the estate in a court of law, if no trustee 
was interposed ; and the doctrine of trusts is thus reduced to as 
great a certainty as that of legal estates. 

A considerable jurisdiction was created under this head upon 
the construction of securities for money lent, which at an early 
period of legal history gave employment to tho courts of 
equity. They held tho penalty of a bond to bo the form, and 
that in substance it was only a pledge to secure the repayment 
of the sum bond fide advanced, with a proper compensation for 
the use; and thus settled gradually the doctrine of personal 
pledges or securities, which are equally applicable to mortgages 
of real property. The mortgagor continues owner of the land, 
the mortgagee of the money lent upon it ; but this ownership 
is mutually transferred, and the mortgagor is barred from 
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redemption, if, when called upon by the mortgagee, he does 
not redeem within a time limited by the court. This is called 
foreclosure; but until then the equity of redemyition or right 
which the mortgagor has to redeem his pledge upon payment 
of his debt is treated in equity as a distinct estate ; and now 
possesses all the same properties which a legal estate has in 
the eye of the law ; the mortgagee being regarded as a kind 
of trustee. 

For equity recognises not only express trusts, but also implied 
trusts. The latter are said to spring out of the presumed 
intention of the parties; as in the conveyance of property 
without any consideration, or any distinct trust being declared 
where it is consequently presumed that the intention was that 
it should bo held by the grantee for the benefit of the grantor — 
or, no such presumption of intention being raised, the trust is 
fixed upon the conscience of the party by operation of law, as 
where a party having notice of a trust purchases the property 
from the trustee, in violation thereof; in which case equity 
compels the purchaser to carry out the trust. 

Trusts of all kinds thus became an extensive I ranch of equi- 
table jurisdiction, their administration constituting the chief 
occupation of Chancery ; so much so, indeed, that special facilities 
have l>een provided for obtaining the interference of the Court 
without suit. The Trustee Kclief Act, for instance, enables 
trustees who suppose that there will be diflBiculty in the 
administration of the trust funds at once to discharge them- 
selves from all liability by paying the money into court ; which 
thereupon undertakes the administration of it amongst the 
parties beneficially interested, according to their respective 
rights and interests. 

n. The concurrent jurisdiction of the courts of equity extended 
to all cases of an infringement of legal right, when there was 
not an adequate remedy at law. 

1. The first peculiar remedy now obtainable on this ground 
is the writ of Injunction, the most ordinary species of which is 
that which operates as a restraint upon the defendant in the 
exercise of his real or supposed rights. This writ may be had 
to restrain alienations of property pendente lite, and tenants for 
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life and others having limited interest from committing waste. 
It may be granted to restrain the negotiation of bills of exchange, 
the sailing of a ship, the transfer of stock, or the alienation of a 
specific chattel, to prohibit assignees from making a dividend, 
to prevent parties from removing out of the jurisdiction, or from 
marrying, or having any intercourse, which the court disapproves 
of, with a ward. The infringement of a copyright or a patent 
frequently calls for the exercise of this beneficial process ; which 
may also be had to restrain the fraudulent uso of trade marks, 
or of the names, labels, or indictee of the makers or vendors 
of goods and merchandize, and in a large class of cases, far too 
numerous to be mentioned here. 

2. Tlie second remedy which was long obtainable only in a 
court of equity, but now in any division of the High Court, is 
the specific perforiaance of executory agreements. And hence a 
fiction has been established, that what ought to be done shall, 
in equity, be considered as having been actually done, and shall 
relate back to the time when it ought to have been done origin- 
ally. This fiction is so closely pursued through all its conse- 
quences, that it necessarily branches out into many rules of 
jurisprudence, which form a certain regular system. The courts 
will, therefore, if necessary, not only enforce a contract, but award 
damages to the injured party. The most ordinary action of this 
kind is for the performance of a contract for the sale of land, which 
may be brought either by the seller to compel the other party to 
complete the purchase to which he has agreed, or by the buyer 
to compel the seller to make a conveyance of the land. But of 
almost all agreements whatever, specific performance may be 
had, though the extent to which it can bo given must be 
determined by the circumstance of each particular case. 

3. The powers of obtaining a discovery, which all the courts 
now possess, were at one time the peculiar feature of the courts of 
equity, and gave them a concurrent jurisdiction with the other 
tribunals in a largo number of cases. This remedy of a discovery 
still constitutes in many cases the main ground on which an 
action is brought. 

4. It was for want of this discovery at law, that the courts of 
equity early acquired a concurrent jurisdiction in all matters 
of account. And, as incident to accounts, they took cognizance of 
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the administration of assets, consequently of debts, legacies, the 
distribution of the residue, and the conduct of executors and ad^ 
ministrators. The first application in a suit for administration, 
is often made by the executor or administrator himself, when he 
finds the affairs of his testator or intestate so much involved, 
that he cannot safely administer the estate, except under its 
direction; but an administration suit may be instituted by 
creditors, or by a single creditor, on behalf of himself and all 
other creditors, who shall come in under the decree. 

And in this administration of assets the courts now deal not 
only with the property of the deceased, which is by law directly 
liable to the payment of debts and legacies, but also with all the 
funds, which are, in equity, chargeable with the payment of 
debts or legacies, and are then called equitable assds ; because, in 
obtaining payment out of them, they can be reached only by the 
aid of equity. Thus, if a testator devises land to trustees to sell 
Tor the payment of debts, the assets resulting from the execution 
of the trust are equitable assets upon the plain intent of the 
testator, notwithstanding the trustees are also made his execu- 
tors ; for by directing the sale to bo for the payment of debts 
generally, ho excludes all preferences ; and the property would 
not otherwise be primarily liable to the payment of simple con- 
tract debts. And the same principle applies,’ if tlie testator 
merely charges his lands with the payment of his debts. 
The marshalling of these assets, as it is termed, in the course 
of administration, is merely such an arrangement of the 
different funds, as shall enable all the parties having equities 
therein to receive their due proportions, notwithstanding any 
intervening interests, liens, or other claims of particular persons 
to prior satisfaction out of a portion of these funds. 

As incident to accounts, the courts of equity also obtained a 
concurrent jurisdiction with the courts of law over all dealings 
m partnership; and this because the remedies furnished by the 
latter in disputes arising between partners were totally inadequate 
to meet the varied difficulties which ordinarily present them- 
selves in such cases. The courts of law could long only award 
damages for breach of any particular stipulation entered into 
between the parties ; equity adapted the remedy it afforded to the 
ever- varying exigencies of each particular case. The Chancery 
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has for this reason long possessed an almost exclnsiye jnrisdictioii 
over questions between partners, and this Division has conse- 
quently the dissolution and winding up of joint-stock companies ; 
for which purpose peculiar powers have been conferred by 
several statutes. 

5. The next head of concurrent jurisdiction is that, which 
the courts of equity early acquired over almost all matters of 
fraud ; which were said to be the peculiar care of the Courts of 
Equity. What fraud is is difficult to define ; for all the courts 
have most judiciously avoided laying down any minute rules 
as to what shall, or shall not, constitute fraud. 

Actual and intentional fraud, to cozen or cheat another is 
readily recognized. But there is besides what is called construc- 
tive fraud, or such acts or contracts as, although not originating 
in any evil design to defraud or injure another, yet have a 
tendency to deceive, or to violate public or private confidence. 
Marriage brokage-bonds, for instance, by which one party engages 
to compensate another for negotiating an advantageous marriage 
for him, are considered fraudulent, as injurious to public policy ; 
and against them equity relieves the jiarty bound, and even 
assists him to recover money already paid. Conditions annexed 
to gifts, legacies, and devises in restraint of marriage, if they 
be of a general nature, are also looked upon as against public 
policy, and have been placed by equity among constructive 
frauds. 

Bargains in restraint of trade are also fraudulent and void, 
if general and unlimited in their nature; but are not so con- 
sidered if they only apply to particular places and persons. 
The former are construed to be a fraud upon the public, as 
tending to promote monopoly and to discourage enterprise and 
fair competition. But a contract with another that he shall 
not carry on a particular trade within a particular limit or for 
a specified time may be good. All agreements, however, founded 
upon corrupt considerations and all contracts for buying, selling, 
or procuring of public offices, are fraudulent and void, as having 
a tendency to diminish the respectability and purity of officers^ 
and thus to injure the public interest. 

Under this branch of jurisdiction may be mentioned two 
grounds which led to the interference of the Court of Chancery 
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so long as courts of law could not relieve against them, viz., 
accident and mistake ; the former applj^ing in cases of such un- 
foreseen events, acts, or omissions as were not the result of any 
negligence or misconduct of the party seeking relief ; the latter 
where something had been done or omitted, from ignorance, 
surprise, imposition, or misplaced confidence. Thus in the 
case of the loss or destruction of a deed or other instrument, 
all the courts, following the rule of equity, will interfere 
on a proper indemnity being given, to prevent the accident 
being taken advantage of by the party liable. So the courts 
will alter and reform a written agreement ; when, by mistake, it 
contains either less or more than the parties intended. 

6. The last, and a wholly distinct head of concurrent juris- 
diction is that in reference to a widow's claim to dower : in the 
partition of layids between joint-tenants, tenants in common, or 
coparceners ; and in settling of the boundaries of estates, where 
a confusion of these has taken place. 

In the first case, the courts assisted the widow by a discovery 
of lands or title deeds, and removed impediments to her render- 
ing her legal title available; in the partition of (states, the 
remedy afforded by equity was always so much more effectual 
than that obtainable under a writ of partition, that the Chancery 
early obtained, and has long possessed, an almost exclusive 
jurisdiction : the settling of the boundaries of estates is obviously 
calculated to prevent a multiplicity of suits, as well as to remedy 
the mischiefs that must inevitably, arise from any confusion 
arising at the boundaries of property. 

III. The auxiliary jurisdiction of the Chancery was so called, 
because it comprised those cases in wl]ich this court interposed, 
in order to enable a party to assert his right at common law. 
Equity always interfered to prevent a party to any i)roceeding 
at law taking an inequitable advantage of some circumstance, 
which must have determined the judgment of the court, of law, 
irrespective of the merits of the case. Thus a defendant ih 
ejectment was restrained from setting up as a defence an out- 
standing term of years or other interest in a trustee, lessee, or 
mortgagee ; for the party in possession ought not, in conscience, 
to use an accidental advantage, to protect his possession against 
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a real right in his adversary. This interference is no longer 
necessary. 

Under this head, also, might be placed the cancellation of 
documents, and the remedy equity affords to suitors, by the 
proceedings known as bills quia timet ^ bills of peace, bills for 
the perpetuation of testimony, and bills of interpleader. Thus, 

1. Equity cancels agreements and other instruments, however 
solemn in their form or oi)eration, which justice or public policy 
require to bo annulled. 

2. A court acting on the principles of equity will entertain 
a proceeding qtua timet, that is, an action seeking its inter- 
ference to prevent a wrong or anticipated mischief. Thus it 
will appoint a receiver to take rents ; or will order a fund to be 
paid into court ; will direct securities to bo given up, or money 
to be paid over ; or will confine itself to the mere injunction or 
other remedial process. 

3. A Bill of Peace was, and the modern action is, to some 
extent, of the same nature. It may be brought to establish and 
perpetuate a right claimed by the plaintiff, which, from its 
nature, may be controverted by different persons, at different 
times, and by different actions: or where separate attempts 
have been already made unsuccessfully to overthrow the same 
right, and justice requires that the party should be quieted 
therein. For, 

4. Equity not only interferes to ascertain a right, but in order 
to preserve the evidence of it, whenever it is in danger of being 
lost. If, for instance, witnesses to a disputable fact are old 
and infirm, proceedings may be taken to perpetuate the testimony 
of those witnesses ; for, it may be, a man’s antagonist only waits 
for the death of some of them to begin his suit This may be 
resorted to when lands are devised by will away from the heir- 
at-law ; and the devisee, in order to perpetuate the testimony 
of the witnesses to such will, brings an action against the heir, 
and setting forth the will verbatim therein, suggests that the heir 
is inclined to dispute its validity: and then, the defendant 
having answered, they proceed to issue as in other cases, and 
examine the witnesses to the will ; after which the cause is at 
an end, without proceeding to any decree, no relief being prayed 
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by the bill : but the heir is entitled to his costs, even though he 
contest the will. This is called proving a will in chancery ; and 
it may be added here that a similar proceeding may be resorted 
to by any person who would, under the circumstances alleged 
by him to exist, l:)ecome entitled, upon the happening of any 
future event, to any honours, titles, estate, &c., praying the 
perpetuation of any testimony, which may be material for 
establishing such claim or right. 

5. Finally, Equity always afforded, when necessary, a remedy 
similar to that now obtainable in all courts under the name of 
Interpleader, 


CHAPTER X. 

OF INJURIES PROCEEDING PROM, OR AFFECTING THE CROWN, 

There remain to be considered those injuries to which the 
crown is a party; which are either where the crown is the 
aggressor, and which therefore cannot without a solecism admit 
of the same kind of remedy; or else is the sufferer, and which 
then are usually remedied by peculiar forms of process, appro- 
priated to the prerogative. 

1. That the king can do no wrong, is a fundamental principle 
of the Constitution. Whenever therefore it happens, that, by 
misinformation, or inadvertence, the crown has been induced to 
invade the private rights of any of its subjects, though no action 
will lie against the sovereign, yet the law has furnished the 
subject with a decent and respectful mode of removing that 
invasion, by informing the crown of the true state of the matter 
in dispute : and, as it presumes that to hnow of any injury and to 
redrese it are inseparable in the royal breast, the sovereign then 
issues as of course, in his own name, his orders to his judges to 
do justice to the party aggrieved. 

The distance between the sovereign and his subjects is such 
that it rarely can happen that any persoml injury can imme- 
diately and directly proceed from the prince to any private man ; 
and, a£( it can so seldom happen, the law in decency supposes 
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that it never will or can happen at all. But injuries to the rights 
of projierty can scarcely be committed by the crown without the 
intervention of its officers ; for whom the law in matters of 
right entertains no respect or delicacy, but furnishes various 
methods of detecting the errors or misconduct of those agents, 
by whom the sovereign has been deceived, and induced to do a 
temporary injustice. 

The common law methods of obtaining possession or resti- 
tution from the crown, of either real or personal property, are, 
1. By )>efitiun de droit , or petition of right ; which is said to owe 
its origin to Edward I. 2. By monstrans de droit, manifestation 
or plea of right. The former is of use where the sovereign is in 
possession of any hereditaments or chattels, and the petitioner 
suggests such a right as controverts the title of the crown, grounded 
on facts disclosed in the x)etition itself ; in which case, upon this 
answer being endorsed by the sovereign, soit droit fait al par tie, 
let right bo done to tlie party, a commission shall issue to inquire 
of the truth of this suggestion : after the return of which, the 
attorney-general is at liberty to plead ; and the merits shall be 
determined as in suits between subject and subject. But where 
the right of the party, as well as the right of the crown, 
appears upon record, there the party shall have monsirans de 
droit, which is putting in a claim of right grounded on facts 
already acknowledged and established, and praying the judg- 
ment of the court, whether upon those facts the crown or the 
subject has the right. But as this seldom happens, and 
the remedy by petition was extremely tedious and expensive, 
that by monfitrans was much enlarged and rendered almost 
universal by several early statutes. And, if upon either of 
them the right be determined against the crown, the judgment 
is, quod manus domini regis arnoveantvr et j^ossessio restituatur 
petenti, salvo jure domini regis. And by such judgment the 
crown is instantly out of possession ; so that there needs not 
the indecent interposition of his own officers to transfer the 
possession from the sovereign to the party aggrieved. 

The common law petition of right, in which the subject, if 
successful, must nevertheless have defrayed his own costs, has 
been superseded by a similar method of obtaining redress 
from the crown provided by statute, under which a petition may 
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be prosecuted in any division of the High Court ; and be served 
on the solicitor to the Treasury; who must then appear and 
answer it, in the name of the attorney-general, according to the 
ordinary course of pleading. The proceedings after appearance 
also follow the ordinary practice in actions between subject and 
subject; and the effect of the judgment is the same as in 
petitions of right at common law ; but costs may be recovered 
both by and from the crown, and in the latter case are defrayed 
from the public treasury. 

n. The method of redressing such injuries as the crown may 
receive from the subject are, 

1. By such usual common law actions as are consistent with 
the royal prerogative and dignity. But it would be tedious to 
run through the distinctions that might be gleaned from the 
ancient books with regard to this matter ; nor is it necessary, as 
much easier remedies arc usually obtained by the prerogative 
modes of process, peculiarly confined to the crown. 

2. Such is that of inquisition or inqmst of offict': which is an 

inquiry made, with the assistance of a jury, by the sovereign's 
ofiicer, his sheriff, coroner, or escheat or, virtuU officii or by 
writ to them sent for that purpose, or by commissioners specially 
appointed, concerning any matter that entitles the crown to the 
possession of lands or tenements, goods or chattels. These 
inquests were more frequent during the continuance of the 
military tenures: when, upon the death of every tenant of 
the crown, an inquisitio post mortem was held, in order to en- 
title the king to the marriage or wardship of the heir, and the 
relief, primer seisin^ or other advantages, as the circumstances 
of the case might justify. To superintend these inquiries, there 
was the Court of Wards and abolished at the restoration 

of Charles II., together with the oppressive tenures upon which 
it was founded. 

With regard to other matters, inquests of office still remain in 
force, and are taken upon proper occasions; as an authentic 
means to give the sovereign his right by solemn matter of record ; 
without which he in general can neither take nor part from any- 
thing. For it is a part of the liberties of England, and gi*eatly 
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for the safety of the subject, that the crown may not enter upon 
br seize any man’s possessions upon bare surmises without the 
intervention of a jury. 

With regard to real property, if an office be found for the 
sovereign, it puts him in immediate possession; and he shall 
receive all the mesne profits from the time that his title accrued. 
In order to avoid the possession of the crown, acquired by the 
finding of such office, the subject may not only have his 'petition 
of right, which discloses new facts not found by the office, and his 
monstrans de droit, which relies on the facts as found : but also 
ho may in general traverse or deny the matter of fact itself, and 
put it in a course of trial like the issue joined in an ordinary 
action. 

3. When the crown has imadvisedly granted anything by 
letters patent, which ought not to be granted, or where the 
patentee has done an act that amounts to a forfeiture of the 
grant, the remedy to repeal the patent is by writ of scire facias. 
This may be brought either on tlie part of the crown, in order to 
resume the thing granted ; or, if the grant be injurious to a sub- 
ject, the sovereign is bound of right to i^ermit him to use his 
royal name for repealing the patent in o, save facias; the pro- 
ceedings on which resemble those in an ordinary action. 

4. An information in the Queen’s Bench Division replacing 
the old Court of Exchequer is a method of recovering money or 
other chattels, or of obtaining satisfaction in damages for any 
personal wrong committed in the lands or other possessions of 
the crown. It differs from those informations which were 
formerly filed in the Queen’s Bench, and which will be treated 
of in the fourth book ; in that this is instituted to redress a 
private wrong, by which the property of the crown is affected ; 
that is calculated to punish some public wrong, or heinous 
misdemeanour in the defendant. The most usual informations 
are those of intrusion and debt; intrusion, for any trespass 
committed on the lands of the crown; and debt, upon any 
contract for moneys due to the crown, or for forfeiture upon 
the breach of a penal statute. 

An information of intrusion may also be resorted to in the 
case of a purpresture upon public property ; which occurs when 
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one encroaches, or makes that several to himself, which ought to 
be common to many. Informations of debt are used to recover 
forfeitures for transgressing the revenue laws ; in which cases 
the crown recovers and is liable to pay costs, if unsuccessful, as 
if the suit were between subject and subject. 

5. A writ of quo warranto is a writ issuing from the Queen’s 
Bench Division against him who claims or usurps any oflace, 
franchise, or liberty, to inquire by what autliority he supports 
his claim, in order to determine the right. It lies also in case 
of non-user, or long neglect of a franchise, or misuser, or abuse 
of it ; and commands the defendant to show by what wai*rant he 
exercises such a franchise, having never had any grant of it, or 
having forfeited it by neglect or abuse. In case of judgment for 
the defendant, he shall have an allowance of his franchise ; but 
in case of judgment for the crown, for that the party is entitled 
to no such franchise, or has disused or abused it, the franchise 
is either seized into the sovereign’s hands, to be granted out 
again to whomever he shall please ; or, if it be not such a fran- 
chise as may subsist in the hands of the crown, there is merely 
judgment of omter, to turn out the party who usurped it. 

Tho judgment on a writ of quo warranto is final and conclusive, 
even against the crown. Which, together with the length of its 
process, probably occasioned the introduction of a simpler method 
of prosecution, by information in the nature of a quo warranto. 
This is properly a criminal method of prosecution, as well to 
punish the usurper by a fine for the usurpation of the franchise, 
as to oust him, or seize it for the crown; but has long been 
applied to tho mere purposes of trying the civil right, seizing 
the franchise, or ousting the wrongful possessor ; the fine being 
nominal only. This method of proceeding is now aj)i)lied to 
the decision of corporation disputes betw^een party and party, 
without any intervention of the prerogative. An information 
in nature of a quo warranto may be brought with leave of the 
court, at tho relation of any person desiring to prosecute the 
same, who is styled relator, against any person usurping, 
intruding into, or unlawfully holding any franchise or ofi5ce 
in any city, borough, or town corporate. If the defendant be 
convicted, judgment of ouster, as well as a fine, may be given 
against him, and the relator pays or receives costs according 
to the event. 
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6. The prerogative writ of mandamus is also an effectual 
remedy, in the first place, for refusal of admission where a 
person is entitled to an office or place in any corporation; 
and, secondly, for wrongful removal, when a person is legally 
possessed. These are injuries for which, though redress for the 
party interested may be had by action, yet as the franchises 
concern the public, and may affect the administration of 
justice, this prerogative writ issues; commanding, upon good 
cause shown, the party complaining to be admitted or restored 
to his office. 

The whole circle of civil injuries has now been gone through, 
and the redress which the law has provided for each. In which 
it cannot but be observed that the main difficulty attending 
their discussion arises from their variety, which is apt at first 
to breed a confusion of ideas, and a kind of distraction in the 
memory. But this difficulty will shrink to nothing upon a 
nearer and more frequent approach; and indeed be rather 
advantageous than of any disservice, by imprinting on the 
mind a clear and distinct notion of the nature of these several 
remedies. 


CHAPTEE XL 

THE WBIT OF SUMMONS. 

The nature and several species of the courts of justice having 
been described; and what wrongs arc cognizable by one court, 
and what by another; an endeavour was made under the 
title of injuries cognizable by the courts of law, to define the 
remedies which were therein provided for every possible wrong. 
An exi)lanation was then attempted in detail of the cases in 
which iquity afforded relief; the manner in which these several 
remedies a£Q pursued and applied is now to be examined. 

What, therefore, may be expected in the succeeding chapters, 
is a brief account of the method of prosecuting an action in any 
of the divisions of the High Court of Justice. And the simplest 
way of considering the subject will bo, to pursue it in the 
order wherein the proceedings themselves follow each other ; 
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viz., 1. The writ ; 2. The pleadings ; 3. The issue ; 4. The trial ; 
6. The judgment, and its incidents; 6. The proceedings in 
nature of appeals ; 7. The execution. 

The original, or original writ, was formerly the foundation of 
every action. When a person has received an injury, and thinks 
it worth his while to demand a satisfaction for it, he is to consider 
what redress the law has given for that injury ; and thereupon 
is to make application to the crown, as the fountain of justice, 
for that particular remedy. To this end he formerly sued out 
from the Chancery, or purchased by paying the stated fees, an 
original, or original writ, which was directed to the sheriff of the 
county wherein the injury was committed or supposed so to have 
been, and required him to command the wrongdoer either to do 
justice to the complainant or else to appear in the Court of 
Common Pleas, which formerly entertained all suits l>etwoen 
subject and subject, and answer the accusation against him. 
The day on which the defendant was to appear, and on which 
the sheriff was to bring in the writ and report how far he had 
obeyed it, was called the return of the writ, it being tlien 
returned by him to the court at Westminster, with p statement 
of the manner in which he had ol>eyed it, this being also called 
his return. And it was always made returnable upon some day 
in one of the four terms in which the court then sat for the 
despatch of business. 

These terms were gradually formed from the canonical consti- 
tutions of the church ; being no other than those leisure seasons 
of the year, which were not occupied by the great festivals or 
fasts, or which were not liable to the general avocations of rural 
business. In very early times, the whole year was one continual 
term for hearing and deciding causes ; until the chui’ch inter- 
posed, and exempted ccriain holy seasons from l)eing profaned 
by the tumult of forensic litigation. As, particularly, the time 
of Advent and Christmas, which gave rise to the \vintcr vacation ; 
the time of Lent and Easter, which created that in the spring ; 
the time of Pentecost, which produced the third; and the 
long vacation between Midsummer and Michaelmas, wliich was 
allowed for the harvest. All Sundays also, and some particular 
festivals, were included in the same prohibition. 

The portions of time, not included within these prohibited 
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seasons, fell natnrally into a fourfold division, and from some 
festival that immediately preceded their commencement, were 
denominated the terms of St. Hilary, of Easter, of the Holy 
Trinity, and of St. Michael. Their commencement and termina- 
tion were afterwards regulated by several statutes ; and they are 
now superseded by sittings, — the commencement and termination 
of which are prescribed by Orders of Court. 

The next step for carrying on the action was called the 
process ; which was to compel a compliance with the original 
writ ; the first step of which was to give the party notice to obey 
it hy summons, to appear in court at the return of the original 
writ. If the defendant disobeyed this verbal monition, the next 
process was by writ oi attachment or pone, whereby the sheriff was 
commanded either to attach him, by taking gage, that is, certain 
of his goods, which he should forfeit if he did not appear ; or by 
making him find safe pledges or sureties who should be amerced 
in case of his non-appearance. If after attachment the defendant 
neglected to appear, he not only forfeited this security, but was 
moreover to bo further compelled by writ of distringas, or 
distress infinite; which was a subsequent process to distrain the 
defendant from time to time by taking his goods and the profits 
of his lands, which he forfeited to the crown if he did not 
appear. The issues might be sold, if the court should so direct, 
in order to defray the reasonable costs of the plaintiff. 

And here by the common law the process ended, the defendant, 
if he had any substance, being gradually stripped of it all by 
repeated distresses, till he rendered olxidience to the original 
writ. But, in cases of injury accompanied with force, the law 
provided also a process against the defendant’s person in case he 
neglected to appear ; subjecting his body to imprisonment by 
the writ of capias ad 7 espondtndum. Whence arose a practice of 
commencing the action by bringing an original writ of trespass 
quare clausum fregit, for breaking the plaintiff’s close vi et armis ; 
which subjected the defendant’s person to be arrested by writ of 
capias; and then afterwards, by connivance of the court, the 
plaintiff prosecuted him for any other less forcible injury. This 
practice ultimately became the ordinary mode of commencing an 
action ; and in course of time it became usual in practice, to sue 
out the capias in the first instance, upon a supposed return of 
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the sherijBF; and afterwards a fictitious original was drawn up 
in order to give the proceedings a colour of regularity. When 
this capias was delivered to the sheriff, he by his under- sheriff 
granted a warrant to his inferior bailiffs, to execute it on the 
defendant. And if the sheriff of Oxfordshire, in which county 
the injury, it may be supposed, was committed and the action was 
laid, could not find the defendant in his jurisdiction, he returned 
that he was not found, non est invent us^ in his bailiwick : where- 
upon another writ issued, called a testatum capias, directed to 
the sheriff of the county where the defendant was supposed to 
reside, as of Berkshire, reciting the former writ, and that it was 
testified, testatum est, that the defendant lurked or wandered in 
his bailiwick, wherefore he was commanded to take him, as in 
the former capias. But here also, when the action was brought 
in one county, and the defendant lived in another, it was usual, 
for saving trouble, time, and expense, to make out a testatum 
cajnas at the first, supposing not only an original, but also 
a former capias, to have been granted, which in fact never 
had been. And this fiction also soon became the settled 
practice. 

But where a defendant absconded, and the plaintiff would 
proceed to an outlawry against him, an original writ must then 
have been sued out regularly, and after that a capias. And if 
the sheriff could not find the defendant upon the first writ of 
capias, and returned a non est inventus, there issued out an alias 
writ, and after that a phi) ies, to the same effect as the former. 
And, if a non est inventus was returned upon all of them, then a 
writ of exigent or exigi facias might be sued out, which required 
the sheriff to cause the defendant to be proclaimed, required, or 
exacted, in five county courts successively, to render himself ; 
and if ho did, then to take him as in a capias : but if he did not 
appear, and was returned quint o exact us, he should then be 
outlawed by the coroners of the county. Outlawry is putting a 
man out of the protection of the law. Formerly it was attended 
with a forfeiture of all his goods and chattels to the crown ; but 
it might be reversed as a matter of course, on the defendant’s 
entering an appearance, it being then considered only as a 
process to compel appearance. 

Such was the process in the Common Pleas, In the King*s 
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Bench a plaintiff might have proceeded by original writ, but the 
usual method was by Bill of Middlesex ; so entitled, because the 
court generally sat in that county. This bill was always founded 
on a plaint of trespass g^mre dausumfregit, which accusation gave 
the Eang^s Bench jurisdiction in civil causes, and it must have 
been served on the defendant, if found by the sheriff ; but, if he 
returned non est inventus^ then there issued out a writ of latitat, 
to the sheriff of another county, as Berks ; which recited the bill 
of Middlesex, and testified that the defendant latitat et descurrit, 
lurked and wandered about in Berks; and therefore com- 
manded the sheriff to take him, and have his body in court 
on the day of the return ; but in the King's Bench, as in the 
Common Pleas, it ultimately became the practice to sue out a 
latitat upon a supposed, and not an actual, Bill of Middlesex, 

In the Exchequer the first process was by a writ of quo minus, 
in order to give the court a jurisdiction over pleas between 
party and party, in which the plaintiff was alleged to be the 
king's farmer or debtor, and that the defendant had done him 
the injury complained of, quo minus sufftciens existit, by which 
he was the loss able to pay the king his rent or debt. And upon 
this the defendant might have been arrested as upon a capias 
from the Common Pleas. 

Thus differently did the three common law courts set out at 
first, in the commencement of a suit, in order to entitle the 
King’s Bench and Exchequer to hold plea in causes between 
subject and subject. The multiplicity of these proceedings 
occasioned great inconvenience in practice, and the use of 
different kinds of process in personal actions was therefore put 
an end to in the reign of William IV. 

Five other forms of writs were then substituted ; and the 
names of John Doe and Iticliard Itoe, who had hitherto been the 
pledges of prosecution for the plaintiff, and also the common bail 
for the defendant, were no longer required. The different writs 
of summons thus provided remained in use until the procedure 
to compel appearance was further modified in the beginning of 
the present reign, when the practice of commencing an action 
by the arrest of the d^endant was entirely abolished. 

These changes in procedure were confined to personal actions. 
The proceedings in Dower, right of dower, and quare impedit, which 
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were still commenced by original writ sued out of Chancery 
were next assimilated to those in other actions ; and finally in 
1852 outltwry on mcme process was abolished ; and one uniform 
method of commencing an action at common law provided : 
a plaintiff being then for the first time enabled, on the non- 
appearance of a defendant, to proceed at once to judgment 
and execution. 

The first commencement of a suit in Chancery was by pre- 
ferring a bill sotting forth the circumstances of the case, as 
some fraud, broach of trust, or hardship; and praying relief 
at the chancellor’s hands, against the defendant; upon filing 
which, a subpoena was taken out, commanding the defendant 
to appear and answer, or lorfeit 100/. If the defendant, on 
service of the saSpeewa, did not appear, ho was said to be in 
contempt ; and process of contempt was awarded against him. 
The first was an attachment, and if the sheriff returned non est 
ifwentus, then an attachment with proclamations issued; and 
if this was also returned non est hivenUis, a commission of 
rebellion was awarded; and four commissioners were ordered 
to attach the defendant as a rebel. If upon this non est 
inventas was returned, the court then sent a serjeanUat-arms 
in quest of him ; and if ho eluded the search of the seijeant, 
then a sequestration issued to seize all his personal estate, and 
the profits of his real, and to detain them, subject to the order 
of the court. After an order for a sequestration, the plaintiff’s 
bill was taken pro coufesso, and a decree was made accordingly. 
This long process was abolished in the beginning of the 
present reign; and, if upon being served with a copy of the 
bill, the defendant did not appear, the plaintiff was enabled 
to enter an appearance for him, and then proceed as on a default. 

In the High Court of Admiralty, the first proceeding was 
either in rem, or in personam ; that is, either by arrest of the ship, 
or citation of the defendant; the object of arresting the ship 
being merely to obtain the appearance of the defendant and 
bail to meet the plaintiff’s claim, if he were successful. 

The modern process, by which all actions must now be com- 
menced, is the writ of summons; which is a judicial writ 
issuing in the name of the sovereign, under the seal of the 
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divisional court in which the action is brought ; and directed to 
the defendant^ whom it commands to cause an appearance to 
be entered for him in the divisional court therein mentioned; 
warning him, at the same time, that in default of his so doing, 
the plaintiff may proceed to judgment and execution. It must 
be dated of the day on which it is issued, and it remains 
in force for twelve months. 

The time allowed to a defendant to enter this appearance 
depends on circumstances. If he resides within the jurisdiction 
of the court, it is eight days inclusive of the day on which the 
writ is served ; if heyond the jurisdiction, he must bo allowed such 
further time as is reasonably necessary in the circumstances. 
For the plaintiff is not allowed to obtain a judgment in default 
of appearance, against a defendant who is resident out of 
England, except by the express leave of a judge; who must 
above all things be satisfied that the defendant has had proper 
time allowed him to appear to the action. 

Not less careful is the law in securing for the defendant full 
information as to the person who is suing him ; so that he may 
know not only whether the plaintiff s claim is just, but also to 
whom to address himself for a settlement of the action, if such a 
course be desirable ; for every writ must have endorsed on it the 
name and abode of the solicitor actually suing it out ; or if no 
solicitor is employed, then the name and abode of the plaintiff 
liimself. The court has thus also an opportunity of ascertaining 
who is responsible for any irregularity in the execution of its 
process ; as on a writ without this indorsement, a judgment by 
default would be set aside ; the defendant having, through the 
plaintiff’s own negligence, been deprived of the information and 
opportunity of avoiding litigation which the law affords him. 

It is with the same view of affording the defendant the fullest 
information as to the nature of the proceedings, that the plaintiff 
is further required to state on the back of the writ, by what is 
called an endorsement of claim, the nature of his demand; so as 
to give the defendant an opportunity of putting an end to the 
action at once. 

The writ of summons is thus a missive from the sovereign, 
notifying the defendant that the plaintiff demands from the 
crown, as the fountain of justice, redress for some injury which 
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he has received, and therefore commanding the defendant to 
appear in Court, there to abide the determination of the judges, 
to whom the crown has delegated its whole judicial authority. 

The defendant is made acquainted with the exact nature of 
the plaintiff’s claim, by the service of the writ, which is usually 
effected by the delivery to him of a copy. And this service 
ought always, if practicable, to be personal, and to be made by 
some one who knows the defendant and can swear to his identity, 
for, as a general rule, there is no equivalent for personal service, 
except an undertaking by a solicitor to appear; which is, if 
necessary, enforced by attachment. 

If, however, the defendant keeps out of the way, so that 
personal service cannot bo effected, the plaintiff may, upon 
satisfying the court, or a judge, that he is unable to effect prompt 
personal service, obtain an order for substituted service, or for 
the substitution of such notice for service as may seem just. If 
it appears, for instance, that the defendant wilfully evades 
service of the writ, authority may bo obtained to proceed as if 
personal service had been effected. 

If, however, the plaintiff has reason to suppose that the 
defendant will keep out of the way, another course is open to 
him. On the ancient process by capias, the sheriff, by the 
connivance of the courts, instead of arresting the defendant, gave 
him notice to appear to the action ; no actual arrest was required, 
and merely nominal bail were taken. But if the plaintiff would 
make affidavit as to a debt, he might arrest the defendant, and 
compel him to put in substantial sureties for his appearance, 
called special hail ; the sheriff, or his officer the bailiff, being then 
obliged to take the body of the defendant, and, having so done, 
to return the writ with a cepi corpus indorsed thereon. This was 
the practice until arrest on mesne process was abolished in all 
civil actions, in the beginning of the present reign, when a new 
system was substituted, which, slightly modified, is that now in 
use. For where a plaintiff can prove at any time before final 
judgment that ho has good cause of action against the defendant 
to the amount of 501. or upwards, and that there is probable 
cause for believing that the defendant is about to quit England 
unless he be apprehended, and that his absence from England 
will materially prejudice the plaintiff in the prosecution of his 
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action, the defendant may be arrested and kept in prison for a 
period not exceeding six months, unless and until he give 
security that he will not go out of England without the leave of 
the court. Where the action is for a penalty or sum in the 
nature of a penalty, other than a penalty in respect of any 
contract, it is. not necessary to prove that the defendant’s absence 
will prejudice the plaintiff ; and the security required, instead of 
being that the defendant will not go out of England, is that any 
sum recovered in the action shall bo paid, or that the defendant 
shall be rendered to prison. Upon this order of committal, the 
sheriff proceeds to arrest the defendant, who may be kept in 
custody until he gives the required security. 

It is only, however, in actions in which the defendant would 
have been liable to arreet that this procedure can be resorted to, 
and these actions may bo briefly enumerated as those in which a 
debt, or demand in the nature of debt, is claimed. The arrest 
itself, must be by corporal seizing or touching the defendant’s 
body ; after which the bailiff may justify breaking open the house 
in which he is to take him : otherwise he has no such power, 
but must watch his opportunity to arrest him. For every man’s 
house is looked upon by the law to be his castle of defence and 
asylum, wherein he should suffer no violence. Which principle 
is carried so far in the civil law, that for the most part not so 
much as a common citation or summons, much less an arrest, 
can be executed upon a man within his own walls. 

The queen’s chaplaios, the lords of the bedchamber, the clerk 
of the kitchen, &c., are privileged from arrest ; and the servants 
in ordinary of the sovereign cannot be arrested unless upon 
leave obtained from the lord chamberlain. The servants of a 
<iueen dowager or queen consort are not privileged, nor does the 
privilege extend to a herald. Ambassadors and ministers of 
foreign states, and their domestics, are privileged from arrest ; 
but consuls and their servants are not; nor are the couriers 
or messengers of foreign ministers. Peers of the realm, and 
peeresses by birth, creation, or marriage, and members of 
parliament are privileged, as already explained. The judges of 
the supreme court cannot be arrested ; and barristers or solicitors 
attending any court upon business cannot be arrested during 
their actual attendance, which includes their necessary going to. 
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waiting in, and returning from court. Clergymen performing 
divine service, and not merely staying in the church with a 
fraudulent design, are for the time privileged from arrest, as are 
likewise members of convocation actually attending thereon. 
Suitors, witnesses and other persons, necessarily attending any 
courts of record upon business, are not to bo arrested during 
their actual attendance, which includes their necessary coming 
and returning. And no arrest can be made in the presence of 
the sovereign, nor in any place where the queen’s justices are 
actually sitting. Lastly, no arrest can be made, except for 
treason, felony, or breach of the peace, nor process served, 
except warrants in admiralty actions, upon a Sunday. 

When the defendant is arrested, he cannot be detained in any 
case for a period exceeding six months : and he may claim his 
discharge when judgment is given, or by at once consenting to 
judgment, in the action. 

The Borvice of the writ is in all cases the most important step 
in the cause, as it is the foundation of all the future proceedings 
therein; and the law, accordingly, specially provides how 
service is to be effected. Thus, when a husband and wife 
are both defendants, both must be served, unless the Court or 
a judge otherwise orders. Where an infant is defendant, 
service on the father or guardian or person with whom the 
infant resides is* good service. But service on the infant him- 
self may be allowed. Where a firm is sued, the writ may be 
served upon a partner or on a manager at the principal place 
of business. And whenever provision is made for service of 
process upon a corporation, or on the inhabitants of a hundred, 
or any society or fellowship, the writ must be served in the 
manner so provided. In an action to recover land, a copy of 
the writ, in case of vacant possession, may be posted upon the 
door of the dwelling-house or other conspicuous part of the 
property. In admiralty actions in nm, service is effected 
usually at the same time that a warrant of arrest, whether 
against ship, freight, or cargo, is executed. This is done by the 
marshal or his officer nailing or affixing the writ for a short 
time on the mast, and, on taking it off, leaving a true copy fixerd 
in its place. A similar proceeding is resorted to where the cargo 
has been landed ; but if it is in the custody of a person who will 
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not permit access to it, service may be made upon the 
custodian. 

Upon the service of the writ, the next step taken in a defended 
action is the entry of an appearance by or on behalf of the 
defendant. If this be not done, the plaintiff may judgment 
hy default^ and proceed to recover the debt or damages, or the 
possession of the property to which he is entitled, the adminis- 
tration of the estate of which he is a creditor, the dissolution of 
his partnersliip, or whatever else he may* have claimed by his 
writ. Should the defendant have inadvertently neglected to 
appear, so that judgment by default has been signed, ho is not 
necessarily debarred from still disputing the justice of the 
plaintiff s claim ; for it has long been a matter of course to allow 
a defendant to appear on an affidavit of merits. He must, how- 
ever, account in some way for not having entered an appearance ; 
ho must also pay the costs of the application ; and as he is 
obtaining an interference of the court on his behalf calculated to 
delay the plaintiff, conditions may be imposed on his being 
allowed to appear ; for instance, that he shall plead within a 
fixed time, or that he bring money into court. 

The judgment in default of appearance necessarily varies ac- 
cording to the nature of the claim made by the writ. In cases 
where a debt is claimed, judgment by default is usually final. 
Where damages arc sought to be recovered, the plaintiff's claim 
cannot be endorsed on the writ ; for how, in an action for breach 
of promise of marriage, for a nuisance, or the like, can any court 
permit the plaintiff to be a judge in his own cause by allowing 
him to assess his own damages, as it would do if he were per- 
mitted to obtain judgment for any amount ho chose to claim ? 
But as by failing to appear, the defendant has admitted that 
the plaintiff is entitled to redress of some kind, the court 
therefore gives interlocutory judgment, quoil recuperit, that is, 
that the plaintiff do recover the damages sustained by him; 
and then proceeds to inform its conscience of the amount 
for which final judgment is to be given, cither by a writ of 
inquiry directed to the sheriff to assess the plaintiff’s damages, 
or, if the plaintiff’s claim is substantially a matter of calculation, 
by one of its own officers. 

If no appearance be entered in an action for the recovery of 
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land, the judgment will be that the person whose title is asserted 
in the writ shall recover possession. Where a claim for mesne 
profits or arrears of rent has been made, the plaintiff will proceed 
to assess his damages. Indeed, in most actions, and in those 
not specially provided for by law, if the defendant does not 
appear, the action proceeds as if he had appeared. 

There is, however, an exceptional procedure which may be 
adopted by the plaintiff, in ^cases in which his writ has been 
specially endorsed with the particulars of his claim. This the 
plaintiff is allowed to do in cases where ho sues for a debt or 
liquidated demand in money, as for example, the amount of a 
bill, cheque, or bond, or on a guarantee where the amount is 
fixed, or for rent actually due. In such cases to prevent 
the defendant appearing and pleading a defence, the sole effect 
of which may be to compel the plaintiff to proceed to trial, and 
thus create delay and expense, the plaintiff is allowed to apply 
to a judge, on an affidavit that there is no difence to the action 
for liberty to sign judgment ; and this the judge may allow, 
unless satisfied, either that there is a good defence to the action, 
or that there are facts entitling the defendant to defend. 

This power to shut out a defendant ought only to be exercised 
when the case is quite free from doubt. The defendant may 
offer to bring money into court, and thus obtain leave to defend. 
He may obtain such leave also on other grounds, as by 
showing in an action on a bill for instance, that it was given 
to the plaintiff by way of accommodation, or is held by him 
without value; — or that it was accepted by the defendant, as 
chairman of a company, and not on his own account; —or such 
facts as would make it incumbent on the holder of the instru- 
ment to prove that he gave value for it, as that it had been 
obtained from the defendant by fraud, or was tainted with 
illegality. Terms may also be imposed on the defendant, for 
instance, that he shall give security for the amount claimed. 

Thus much for the writ of summons, which is only meant to 
bring the defendant into court, in order to contest the suit, and 
abide tho determination of the law. When he does not appear, 
he is considered to admit the justice of the demand ; and the 
sovereign then, by his delegates tho judges, sitting in his courts 
of justice, awards to the plaintiff that redress to which he is by 
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law entitled, and which by his writ he has demanded. When 
the defendant does appear, it must be either in person or by 
a solicitor. In probate actions, and admiralty causes in rem, a 
person not named in the writ may intervene, on filing an affidavit 
showing how he is interested, in the former class of cases, in the 
estate of the deceased; in the latter, in the res under arrest. 
And in an action, also, for the recovery of land, a person not 
named as a defendant may appear, on filing an affidavit that he 
is in possession of the land either by himself or his tenant, just as 
in the old action of ejectment the landlord was admitted to defend. 

Both parties being thus before the court, next follow the 
pleadings. 


CHAPTER XII. 

OF PLEADING. 

The pleadings of the plaintiff and defendant were formerly put 
in by their respective counsel ore temis, or viva voce, in court, and 
minuted down by the chief clerks or prothonotaries ; whence in 
our old law French they are frequently denominated the parol. 
That practice gave way in time to the more convenient course of 
producing previously prepared written pleadings; which inno- 
vation was in its turn supplanted by the modem system, all the 
pleadings in an action being now simply interchanged between 
the solicitors of the parties. 

There is a course open to the parties, however, which may 
render formal pleadings unnecessary. For as the object of all 
pleading is to ascertain what is in issue between the litigants, 
whether they disagree upon a matter of fact or on a question of 
law, there is no reason, if they can ascertain this without 
pleadings, why these should be resorted to. And they are 
accordingly allowed to take the simplest mode of stating the 
question at issue, by what is called a special case, for the decision 
of the proper tribunal. If the question is one of fact, it may be 
sent for trial by a judge or jury ; if one of law, the court can 
decide between the parties. 
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But if, as is most usual, the parties do not agree that the 
matters in dispute betwixt them shall be decided in this way, 
these must be evolyed by the pleadings : the first of which is 
the statemmt of claim ; in which the plaintiff sets forth as con- 
cisely as may be the material facts on which he relies. 

In local actions, as for an actual trespass, or for waste, &c., 
affecting land, the plaintiff has hitherto been obliged to allege 
his injury to have happened in the very county in which it 
really did happen; but transitory actions, for injuries that 
might have happened anywhere, as debt, slander, and the like, 
the plaintiff might have selected whatever county he pleased as 
the venue, the visne, vicinia or neighbourhood from which the 
jury was to come; and then the trial must have been had in 
that county. If the defendant, however, made affidavit that the 
cause of action, if any, arose not in that but in another county, 
the court directed a change of the venue, unless the plaintiff 
showed good cause for retaining the venue where he had laid it 
There is now, however, no local venue for the trial of any action ; 
but where the plaintiff proposes to have the action tried elsewhere 
than in Middlesex, in which county all the courts jow sit, he 
must in his statement of claim name the county in which he 
proposes that the action shall be tried, and this, unless altered, 
will be the venue; the result being that it is for the court 
to determine, in case of dispute, where the action shall be 
tried. The venue will always be changed on an affidavit of 
special facts, as that a fair trial cannot bo had in the county 
where it is laid, or that the witnesses live in the county to 
which it is proposed to change it. 

The original vrrit, which has been described already, was the 
authority to the judges to give the plaintiff that redress which 
the law awarded, for the particular injury of which ho complained, 
and no more. He could not consequently join different causes of 
action in one suit. But the operation of the writ of summons is 
not limited in any way ; it calls on the defendant simply to 
answer the plaintiff in an action ; and therein he may seek 
redress for every complaint he has to make against the defendant. 
If it should afterwards appear that any such complaint cannot 
be conveniently tried or disposed of together with another, 
separate trials may be had. 
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The statement of claim must conclude with a demand of the 
relief which the plaintiff seeks. In claims for a debt or for 
damages, it is a sum of money : in detmue it is a return of his 
goods, and damages for their detention ; or if they have been 
returned, damages only. In administrations and dissolutions of 
partnership it is to have the accounts taken, and, if necessary, 
a receiver appointed ; in some cases an injunction, in others a 
mandamus may be claimed. 

If in actions at law the plaintiff neglected to deliver his 
statement of claim, or as it was formerly called, his declaration 
by the end of the term next after the defendant appeared, or was 
guilty of other delays in any subsequent stage, he was adjudged 
not to follow or pursue his remedy, and thereupon a nonsuit, or 
non prosequitur, was entered ; and he was said to be nonpros' d. 
And for thus deserting his complaint, after making a false claim, 
he must have paid costs to the defendant. In suits in equity, 
the defendant might, in similar circumstances, apply to have the 
plaintiff’s bill dismissed. This is now the practice in all cases. 

Formerly, if a plaintiff did not wish to proceed with his action, 
he could enter a rHraxit, which differed from a nonsuit, in that 
the one was negative, and the other positive ; a nonsuit being a 
mere default of the plaintiff, ho was allowed to begin his suit 
again, upon payment of costs ; but a retraxit was an open and 
voluntary renunciation of his suit, in court, and by this he for 
ever lost his action. A discontinuance was somewhat similar to 
a nonsuit, for when a plaintiff at law left a chasm in the pro- 
ceedings of his cause, as by not continuing it as he ought to have 
done, the suit was discontinued, and the defendant was no longer 
bound to attend : but the plaintiff must have begun again, by 
suing out a new writ. Thus if the plaintiff took no step in the 
cause for a year, he was out of court, and his action entirely gone. 
Discontinuance in this sense no longer holds. But the plaintiff 
may, at any time before receipt of defendant’s statement of de- 
fence, or after the receipt thereof before taking any other formal 
step, by notice in writing, wholly discontinue his action or with- 
draw any part of his cause of complaint. He must thereupon pay 
the defendant’s costs ; and such discontinuance or withdrawal, as 
the case may be, is not then a defence to any subsequent action. 
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When the plaintiff has stated his case, it is incumbent on the 
defendant to make his defence, else the plaintiff will recover judg- 
ment by default. But before defence made, if at all, cognizance 
of the suit must be claimed ; which arises when any person has, 
within a particular jurisdiction, the cognizance of pleas ; as when 
a scholar of the Universities is impleaded at Westminster, for any 
cause of action, unless upon a question of freehold. In these 
cases, the vice-chancellor may put in a claim of cognizance; 
which if duly made, is allowed ; but, it may be added, is almost 
unknown in practice. 

The defendant must in general deliver his statement of defence 
within ten days from the delivery of the statement of claim; 
unless he has obtained further time ; which can only be had by 
the order of the court, or of a judge ; who will generally put the 
defendant under such terms, that the plaintiff shall not be delayed 
by reason of any indulgence accorded to the defendant. 

There are, however, some proceedings which may be taken by 
a defendant, if need be, before he puts in his defence. Thus, if 
the plaintiff resides out of England the defendant may apply for 
and obtain security for costs. He may also in certain cases obtain 
further and lx tier particulars of the plaintifTs demand, in order 
that he may know the precise nature of the claim against him, 
and be better enabled to prepare his answer to it. Ho may obtain 
inspection of the bond, or other instrument upon which the action 
is brought, or he may administer interrogatories to the plaintiff, 
as to facts or documents which are required for his defence. So 
if he does not claim any interest in the money or goods for which 
the plaintiff is suing, and they are claimed by some other party, 
he may interplead ; that is, call upon the third party to appear 
and state the nature of his claim, and either maintain or relin- 
quish it, or be substituted as defendant. One of several defend- 
ants may apply for the consolidation of several actions, they 
undertaking to abide the event of one of them, as in the case of 
underwriters sued individually on a policy of insurance. In- 
quiries or accounts may be ordered and taken, although other relief 
may be sought in the action. The defendant may in some cases 
demand a view of the thing in question, in order to ascertain its 
identity and other circumstances. And when he claims to be 
entitled to contribution or indemnity, from any other person, such 
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other person may be made a party to the action. When any of 
these steps are taken, a stay of proceedings must be obtained, for 
on the expiration of the ten days, if no stay shall have l^en 
obtained, the defendant must put in his statement of defence ; 
which, like the plaintiff’s claim, ought to set out concisely 
the material facts on which the defendant relies, but not the 
evidence by which they are to be proved. It ought also either 
to dispute the allegations of the plaintiff, or, admitting these 
allegations to be true, avoid the effect thereof by stating some 
fresh matter in answer. In tlie former case, the defendant is 
said to traverse : in the latter he is said to plead in confession 
and avoidance. 

A confession of the whole complaint is not usual, for in such 
cases the defendant suffers judgment to go by default. Yet 
sometimes, after tender and refusal of a debt, if tlie creditor 
harasses his debtor with an action, it is necessary for the 
defendant to acknowledge the debt, and plead the tender : adding 
that he has always been ready, tout temps prist y and still is ready, 
uncore p)risf, to discharge it: for a tender by the debtor and 
refusal by the creditor will in general discharge the cost8,.but 
not the debt itself. 

A species of confession is the payment of money into court; 
wliich is necessary upon pleading a tender, and is itself a kind of 
tender to the plaintiff, by paying into the hands of the proper 
officer of the court as much as the defendant acknowledges to be 
due, either as debt or damages, together with the costs hitherto 
incurred, in order to prevent the expense of further proceedings. 
And if after the money is paid in, the plaintiff proceeds in his 
suit, it is at his own peril ; for if ho does not prove more to be 
due than is so paid into court, he must fail in his action, and 
pay the defendant costs ; but he shall still have the money so 
paid in, for that the defendant has acknowledged to be his due. 

To this head may also be referred the pleading of a set-ojf, 
whereby the defendant acknowledges the justice of the plaintiff's 
demand on the one hand ; but on the other sets up a demand of 
his own, to counterbalance that of the plaintiff, either in the whole 
or in part ; as, if the plaintiff sues for ten pounds duo on a note 
of hand, the defendant may set off nine pounds due to himself for 
merchandise sold to the plaintiff, and, in case pleads such set-off, 
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he ought to pay the remaining balance into court, or plead some 
other plea in regard to it. A plea of set-off was first authorised 
in the reign of George IT., where there were mutual debts between 
the parties, and was therefore limited to dehU^ properly so called- 
A claim for damages could not be set off in answer to a claim 
for a debt, or a debt be pleaded in answer to a claim for 
damages, nor damages be set off as against damages ; but now the 
defendant may set off^ or set up by way of counter-claim, any right 
or claim, whether such set-off or counter-claim sound in damages 
or not ; and such set-off or counter-claim has the same effect as a 
statement of claim in a cross action, so as to enable the court 
to pronounce a final judgment in the same action, both on the 
original and on the cross claim. 

If the defendant’s answer on the merits be neither a set-off nor 
a counter-claim, he must state some other defence, according to 
the general rule of pleading, either by way of traverse or in con- 
fession and avoidance ; the latter category including not only all 
matters which may be urged by way of discharge from the claim, 
but those which show it to be either void, as arising from an 
illegal* transaction, or voidable, such as fraud or deceit practised 
on the defendant in the transaction itself. 

What was formerly called the general issue traversed and denied 
at once the whole of the plaintiff’s claim, without offering any 
special matter whereby to evade it. As in trespass, non culpabilis, 
not guilty ; in debt upon contract, nunguam indebitatus, that he 
never was indebted ; in debt on bond, non est factum, it was not 
his deed ; on an assumpsit, non assumpsit, he made no such pro- 
mise : or in an action on a warranty, that he did not warrant, or 
on an agreement, that he did not agree. These pleas were called 
the general issue, because, by importing an absolute denial of 
what was alleged by the plaintiff, they amounted at once to an 
issue : by which is meant a fact affirmed on one side and denied 
on the other. Such defences may still, in similar cases, be set 
up, but not in the form of a general denial. The defendant must 
as a rule specifically deny each allegation of fact, of which he 
does not admit the truth. 

The general issue may thus be considered as prohibited. It 
was pleaded, when the party meant wholly to deny the charge 
alleged against him. But when he meant to distinguish away or 

2 B 
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palliate the charge, it was always nsnal to set forth the particular 
facts in what was called a s2>ecial pica; which was originally 
intended to apprise the court and the adverse party of the nature 
and circumstances of the defence, and to keep the law and the 
fact distinct. And this may consequently now be considered the 
rule on which the statement of defence is to be framed ; except in 
one particular instance, viz., the defence of not guilty , hy Statute ; 
which not only puts in issue all that is charged against the 
defendant, but enables him to justify it as fully as if the justifi- 
cation itself were fully and circumstantially stated. This defence 
may be set up in actions brought against justices of the peace, 
constables, officers of courts and local boards, and other persons 
holding public offices, for anything done or supposed to be done 
by them in virtue of their office. In these cases the defendant 
is in general not only entitled to notice of action, but is also 
privileged to defend himself by t/ie general issue, and under it to 
give special matter of justification in evidence. 

The defences which may bo set up in answer to, or in har of, 
the plaintiff’s claim, are very various. As, in actions on contract, 
a general release, an accord and satisfaction, an award made in 
an arbitration, conditions unperformed, payment before action, or 
some other fact which precludes the plaintiff from his action ; all 
the facts in each case being specifically stated, so as to admit of 
a categorical denial. Thus, in an action on a bill of exchange by 
an indorsee, the defendant may allege that the bill was accepted 
in anticipation of the delivery to him of a cargo ; that the cargo 
had not been delivered ; that thereby the consideration for the 
bill had wholly failed ; and that the plaintiff had taken the bill 
with notice of the facts, and after it had become due, and without 
giving for it any consideration ; every one of which averments 
permits of a distinct traverse. And so in actions of assault and 
battery, the defendant may set up, so7i> assault demesne, that it 
was the plaintiff’s own original assault: in an action for false 
imprisonment, be may detail the circumstances under which he 
had probable cause for suspecting the plaintiff of having com- 
mitted a felony : in trespass to real property, the defendant may 
point out that ho was using his right of way ; or that ho entered 
to abate a nuisance after notice had been given to the plaintiff to 
do so ; or, in an action of slander, that the plaintiff is really as 
bad a man as the fiicts stated by the defendant show. 
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In an action for the recovery of land, inasmuch as the plaintiff 
can recover only by the strength of his own title, it is suflScient 
for the defendant to allege his possession, unless he relies on 
some equitable estate or right, or claims relief on some equitable 
ground against the title asserted by the plaintiff; when, as 
in other cases, he must state specifically the facts on which he 
relies. 

In an action for the administration of an estate, the defence 
may be that the plaintiff was illegitimate ; or that the estate was 
not suflacient for the payment of the debts of the deceased, and 
had been already applied as far as it would go to that purpose ; 
either of which amounts to an answer. In actions where only 
an account, or the dissolution of partnership is claimed, the 
defendant can rarely offer a good reason for refusing the one 
or objecting to the other, as the question between the parties 
generally resolves itself into one of account only. 

But it would be tedious to describe, however briefly, the 
actions that may be brought, or the defences that may be sot up 
and reference must, therefore, be had to the books on the 
subject. One or two grounds of defence of not uufrequent 
occurrence may, nevertheless, be alluded to ; the first being the 
statute of limitations f or the time limited by law, beyond which 
no plaintiff can lay his cause of aclion. 

Twenty years, the period within which an entry must be 
made or an action brought to recover the possession of land, is 
also that within which rights that affect the realty, or that were 
created by deed or matter of record, may be enforced. Thus, 
actions for money secured by a mortgage, or otherwise charged 
upon Land, must bo brought within twenty years ; so actions for 
rent on a lease hy died, or on a bond or other specialty, must be 
brought witliin a like period. If there has been a paj ment of 
principal or interest, or an acknowledgment in writing, the date 
of the last payment or of the acknowledgment in writing, is that 
from which this period of limitation runs. [After 1891 this 
period of limitation becomes twelve years.] 

All actions of trespass, quare chmsnm fieyit, or for injuries 
to personal property, and of debt on simple contract, must be 
brought within six years after the cause of action accrued. The 
same period of limitation applies where the claim is for arrears of 

2 B 2 
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rent, in cases in which the demise is not hy deed, for arrears of the 
interest of money charged upon land, for arrears of dower ; and for 
actions upon an award, where the submission is not hy epeeiulty. 

Actions for assault, or false imprisonment, must be brought 
within four years, and actions for words within two years after 
the injury committed. 

If, however, the party entitled to sue, or liable to be sued, 
labours under any disability, the time of limitation does not 
begin to nm till that disability is removed. The period of limi- 
tation applicable to suits for sums of money charged upon land, 
or secured by bond or other specialty and for rents secured 
by deed in actions, begins to run afresh from the time of any 
payment of principal or interest, or the date of any acknowledg- 
ment in writing. Debts on simple contract, likewise are, in legal 
plirase, taken out of the statute, by any payment on account of 
principal or interest, or by an acknowledgment in writing, any 
one of which is sufficient to raise a fresh assumpsit or imi)lied 
promise to pay the debt itself. It was at one time hold that a 
mere verbal promise to ])ay a debt, or a bare acknowledgment of its 
existence, if it were such that a promise might be inferred from 
it, was sufficient. But no acknowledgment or promise by words 
only is now sufficient evidence of a new or continuing contract ; 
it must bo in uniting, signed by the party chargeable thereby. 

All actions upon penal statutes, where the forfeiture is to 
the crown alone, must be sued within two years ; and where the 
forfeiture is to a subject, or to the crown and a subject, within 
one year after the offence committed. 

Actions against judges of the county courts, justices of the 
peace, constables, the local authorities of districts, and other 
persons holding public offices, must be brought witliin six, in 
some cases twelve, in some instances three, months after the cause 
of action arose. 

The use of these statutes of limitation is to preserve the peace 
of the kingdom, and to prevent those innumerable peijuries 
which might ensue, if a man were allowed to bring an action for 
any injury committed at any distance of time. Upon both these 
accounts the law holds that interest reipuhlicae ut sit finis litium. 
If therefore the injury or cause of action happened earlier than 
the period expressly limited by law, the defendant may set up 
the statute of limitation applicable to the particular wrong com- 



ESTOPPEL, 


373 


plained of in defence. So that in order to prevent a defendant 
from availing himself of the statute of limitations, the plaintiff 
must within the time limited commence an action by issuing a 
writ, which can be renewed from time to time, so as to keep it 
in force till it be served. 

Another defence in certain cases is the want of the notice of 
action ; to which, by various statutes, justices of the peace, con- 
stables, officers of local boards, and others having public duties 
to perform, are entitled, when sued for anything done by them, 
in the execution of their office. This notice of action, which 
is necessary in many other instances, is required that the 
defendant may have an opportunity of tendering amends ; and 
it must, in general, be given one calendar month at least before 
the action is brought. 

An estoppel may likewise be set up as a defence; where a 
man has done some act, or executed some deed, which estops 
or precludes him from averring anything to the contrary; as 
where a statement of a fact is made in the recital of a bond 
and a contract made with reference to that recital, it is not, 
as between the parties to the instrument, competent to the 
party bound to deny the recital. 

The requisites of a statement of defence are, 1. That it deny 
every one of the plaintiff s allegations of fact specifically, or by 
necessary implication : every allegation not so denied or stated 
to be not admitted, being taken to l)e admitted. 2. That each 
averment or denial of fact be so pleaded as to be capable of 
trial, that is to say, that it take or tender an issue. So that, 
8. each averment or denial may contain only one matter ; for 
duplicity begets confusion. Hence, 4. every denial of an allega- 
tion must bo direct and positive and not evasive or argumen- 
tative. Thus, if it bo alleged that the defendant received a 
certain sum of money, it is not sufficient to deny that he 
received that particular amount, but it must be stated that he 
did not receive that sum or any part thereof, or else set out 
how much ho did receive. So the bare denial of a contract is 
construed only as a denial of the making of it in fact ; not of 
its legality or its sufficiency in law, for its illegality or insuf- 
ficiency, if relied upon as a defence, must be directly asserted, 
so as to be capable of being as directly denied. 
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The allegations in a statement of defence, as distinguished 
from the denials of the plaintiff’s averments, are, therefore, in 
the affirmative ; and always advance some now fact not men- 
tioned in the statement of claim. To these denials or allegations, 
as the case may be, the plaintiff must make answer in his re^ly. 
In a simple denial \\e joins issue ; but if the defendant’s allegation 
does not amount to an issue or total contradiction of the plaintiff’s 
allegation, but only evades it, the plaintiff may reply by sotting 
up some new matter in confession and avoidance, which must, 
however, be consistent with his former statement. Thus in an 
action for trespassing upon land whereof the plaintiff is possessed, 
if the defendant shows a title to the land by descent, and that 
therefore he had a right to enter, the plaintiff may either deny 
the fact of the descent; or he may confess and avoid it, by 
replying, that true it is that such descent happened, but that 
since the descent the defendant himself demised the lands to 
the plaintiff for a term not yet expired. To this reply the 
defendant can obviously only answer by a joinder of issue ; and 
as a rule, no pleading subsequent to reply other than a joinder 
of issue can bo pleaded, unless by leave, and upon such terms 
as the court or a judge sliall think fit. 

The whole of this process is denominated the 'pleading ; in the 
several stages of which the party must not depart or vary from 
the title or defence which he has once insisted on. For this, 
which is called a departure in pleading, might occasion endless 
altercation. Therefore the reply must support the statement of 
claim, and the rejoinder, if it be allowed, must support the 
statement in defence, without departing out of it. As in the 
case of setting up no award made, in an action thereon, to 
which the plaintiff replies, setting forth an actual award; 
now the defendant cannot say that he has performed this 
award, for this statement would bo an entire departure from 
his original defence, which alleged that no such award was 
made; therefore he has now no other choice, but to traverse 
the fact alleged in the reply; take issue upon the law of it; 
or amend his pleading. 

In pleading, when either side affirms any matter, he is under- 
stood to aver it to he true. So when either side traverses or 
denies any matter alleged by his antagonist, he is understood' 
to tender an issue, as it is called. Thus the parties must come 
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to a point which is affirmed on one side and denied on the 
other ; and are then said to be at issue, which issue must next 
be tried and determined. 


CHAPTEE XIIL 

OP ISSUES OF FACT AND IN LAW. 

Issue, eritus, the end of all the pleadings, is the fourth stage of 
an action, and is either upon matter of fact or matter of lav}. 

An issue of fact is where the fact only, and not the law, is dis- 
puted. And when he that denies or traverses the fact pleaded 
'by his antagonist has tendered the issue, the other party may 
immediately jorn mue; or if affirmative matter be set out in the 
pleading, he may at once tahe issue thereon. Which done, the 
issue is said to be joined, both parties having agreed to rest the 
fate of the cause upon the truth of the fact in question. This 
issue of fact was as a rule, in the courts of common law, 
determined by the country, per pais, in Latin per pairiam, that 
is, by a jury. In the courts of equity the facts as well as the law 
were determined by the court, on the hearing of the cause; 
but there are now various modes of trial applicable to the 
different kinds of issues raised in the action, as will bo pointed 
out hereafter. 

An issue upon matter of law was called a demurrer. It con- 
fessed the facts as stated by the opposite party to be true ; but 
denied that those facts showed any cause of action or ground of 
defence ; according as the party which first demurred, demoratur, 
rested or abode on the point in question. As, if the matter 
of the plaintiff’s complaint was insufficient in law, as by not 
assigning any sufficient trespass, then the defendant demurred 
to the whole claim ; if, on the other hand, the defendant’s 
excuse was invalid, as if he pleaded that he committed the 
trespass by authority from a stranger, without making out 
the stranger’s right; hero the plaintiff might demur to the 
defence. When therefore either party perceived an objec- 
tion in law upon which he could rest his case, ho might 
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demur by averring the statement of claim or of defence, as the 
case might be, to be had in mhstance, that is, insufficient to 
maintain the action or defence. The party demurring was 
thereupon understood to pray judgment for want of sufficient 
matter alleged; and the opposite party was understood to 
maintain that his pleading was good in substance, so that 
the parties were at issue in point of law. These issues in 
law, or questions concerning the sufficiency of the matters 
alleged in the pleadings, were determined by the court, upon 
argument by counsel on both sides ; and to that end a demurrer 
book was made up, containing all the proceedings at length 
which were afterwards entered on record; and copies thereof, 
called pa^ier-hooJes, were delivered to the judges to peruse. 

The record, it may be conveniently stated here, is a history of 
the proceedings in the cause; in which must bo set out the 
writ of summons and all the pleadings, verhatim. They were* 
formerly all written, as indeed all public proceedings were, in 
Norman or law-French, and so continued till the reign of 
Edward III., in whose reign it was enacted, that for the future 
all pleas should bo pleaded, answered, debated, and judged in 
the English tongue; but bo entered and enrolled in Latin. 
This Latin, which continued in use for four centuries, answers 
so nearly to the English, oftentimes word for word, that it is not 
at all surprising it should generally be imagined to bo totally 
fabricated at home, with little more art or trouble, than by 
adding Koman terminations to English words. Law-Latin is, 
however, a mere technical language ; and so very easy to be 
'' learned, that the meanest wit that ever came to the study of 
'' the law, doth come to understand it almost perfectly in ten 
" days without a reader.” It continued in use from its first 
introduction, till the time of Cromwell ; when the language of 
the records was altered into English. But at the Kestoration 
this novelty was no longer countenanced ; and thus it continued 
without any sensible inconvenience, till 1730, when it was again 
thought proper that the proceedings in the courts of law should 
be done into English, and it was accordingly so ordered by a 
statute of George II. — '*That the common people might have 
knowledge and understanding of what was alleged or done for 
and against them in the process and pleadings, the judgment 
“ and entries in a cause." Which purpose has not been 
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answered : the people being now, after many years* experience, 
altogether as ignorant in matters of law as before. 

To return to issues in law. Demurrers, so-called, are no longer 
allowed ; but the same purpose is served by permitting either 
party to raise such an issue by pleading the point of law on 
which he relies ; and unless this issue in law is disposed of 
separately, wliich it may be, it is decided by the judge who tries 
the cause. If ordered to be tried separately, it comes before the 
court, is argued, and judgment given accordingly. 

An issue of fact takes up more form and preparation to settle 
it ; for here the truth must be established by proper evidence ; 
to which examination the name of trial is usually confined. | 


CHAPTER XIV. 

OF THK TRIAL. 

Tbial, then, is the examination of the matter of fact in issue ; of 
which there are different si)ecies, according to the difference of 
the subject, or thing to be tried. For the law so industriously 
endeavours to investigate truth at any rate, that it will not 
confine itself to one, or to a few, manners of trial, but varies its 
examination of facts according to the nature of the facts them- 
selves ; this being the one invariable principle pursued, that as 
well the best method of trial, as the best evidence upon that trial 
which the nature of tho case affords, and no other, shall be 
admitted. 

The species of trials in civil cases are six in number: by 
record; hy inspeciiou, or examination; hj certificate; hy ivitnesses ; 
by jury ; and by the court or the delegate of the court, an official 
or special referee. Trials by insi)ection, by certificate, and by 
witnesses are very unusual, but are still recognised modes of 
trial in certain cases. 

I. Tho trial by record is only used in one instance ; and that 
is where a matter of record is pleaded in any action, a judgment 
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or the like ; and the opposite party pleads, nul tlel record, that 
there is no such matter of record existing. Hereupon the party 
pleading the record has a day given him to bring it in ; and, 
on his failure, his antagonist shall have judgment. The trial, 
therefore, of this issue is merely by the record; for a record 
importeth in itself such absolute verity, that if it be pleaded 
that there is no such record, it shall not receive any trial by 
witness, or otherwise, but only by itself. Thus titles of 
nobility, as whetlier earl or no earl, baron or no baron, shall be 
tried by the sovereign's writ or patent only, which is matter 
of record ; and whether a manor be held in ancient demesne or 
not, shall be tried by the record of domesday in the Exchequer. 

II. The trial by inspection or examination is almost unknown. 
It occurs when some point, either tlie principal question or 
one arising collaterally out of a cause, being the object of sense, 
the judge, upon the testimony of his own sense, decides it. As 
to set aside a recognizance by an infant ; here a writ issues to 
the sheriff, commanding him that he constrain the party to 
appear, that it may he ascertained by the view of his body by 
the justices whether he bo of full age or not. If, however, the 
court has, upon inspection, any doubt of the ago of the party, as 
may frequently be the case, it may proceed to take proof of the 
fact ; and, particularly, may examine the infant himself upon an 
oath of voire dire, veritate/n dicere, that is, to make true answer 
to such questions as tlw court shall demand of him; or the 
court may examine his mother, his godfather, or the like. All 
such points when disputed are however usually decided upon 
affidavits. 

ni. The trial by certificate is allowed in cases where the 
evidence of the person certifying is the only proper criterion of 
the point in dispute. For, when the fact in question lies out of 
the cognizance of the court, the judges must rely on the solemn 
information of persons in such a station as affords them the 
most competent knowledge of the truth. As therefore such 
evidence must be conclusive, the law, permits the fact to be 
determined upon such certificate merely. Thus the customs of 
the city of London are tried by the certificate of the mayor and 
aldermen, certified by the mouth of their recorder. So when the 
Chancellor of his university claims cognizance of a cause because 
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one of the parties is a privileged person ; here the question whether 
a privileged person or no, is to be determined by the certificate 
and notification of the Chancellor under seal, to which it is usual 
to add an affidavit of the fact. In certain matters also of ecclesias- 
tical jurisdiction, as excommunication and orders; these are tried 
by the bishop’s certificate. Ability of a clerk presented, admission ^ 
institution and deprivation of a clerk, are also tried by certificate 
from the ordinary or metropolitan, because of these he is the 
most competent judge : but induction must be tried either by the 
court or by a jury, because it is a matter of public notoriety, and 
is likewise the corporal investiture of the temporal profits. 
Resignation of a benefice may be tried in either way, but it seems 
most properly to fall within the bishop's cognizance. The trial 
of all customs and practice of the courts is by certificate from 
the proper ofiicers of those courts respectively ; and, what return 
was made on a writ by the sheriff or under-sheriff, can only be 
tried by his own certificate. 

IV. Trial by witnesses, i.o., per testes, is not to be confounded 
with the usual mode of trial in the county cou>*ts, or with 
the trial in certain cases by the court or a judge, which is 
to bo described afterwards. One instance may l)e given. When 
a widow brings an action of dower, and the tenant pleads that 
the husbiind is not dead, this being looked upon as a dilatoi*y 
plea, is in favour of the widow, and for greater expedition, 
allowed to bo tried by witnesses examined before the judges. 
So is the question of the validity of a challenge to a juror. 
Sir Edward Coke mentions other cases and lays it down that the 
affirmative must bo proved by two witnesses at the least. 

V. The trial hy jury, per pais, or hy the country, has been used 
time out of mind in this nation, and seems to have been coeval 
with the first civil government thereof. Some authors have 
traced its origin to the Britons ; but juries were in use among 
the earliest Saxon colonies; and traces of this institution are 
to bo found in the laws of all those nations which adopted the 
feudal system. All of whom had a tribunal composed of 
twelve good men, honi homines, usually the vassals or tenants of 
the lord, the equals or peers of the parties litigant : who, as the 
lord’s vassals, judged each other in the lord’s courts, as the king’s 
vassals, or the lords themselves, judged each other in the 
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king’s court. The invention of the jury is ascribed to Eegner, 
king of Sweden, who was contemporary with Egbert ; and has 
also been imputed to the genius of Alfred ; to whom, on account 
of his having done much, it is usual to attribute everything. 
The truth seems to be, that this tribunal was universally 
established among all the northern nations, and so interwoven 
in their very constitution, that the earliest accounts of the one 
give also some traces of the other. Its use in certain cases 
has always been valued here ; and, although rarely resorted to 
by suitors in the county courts, it is still the right of every 
litigant in the High Court of Justice. 

Formerly, when an issue of fact was joined, the court awarded 
a venire facias upon the record in these words : Therefore let a 

jury come, &c. ; ” which award of the venire was the authority to 
the sheriff to summon the jury ; which is now done on his re- 
ceiving a precept issued to him for that purpose. 

If the sheriff be not an indifferent person, as if he l>e a party 
to the action, or be related by cither blood or affinity to either of 
the parties, ho is not then trusted to return the jury, but the 
precept is directed to the coroner, who in this, as in other 
instances, is the substitute of the slieriff, to execute process when 
he is deemed an improper person. If any exception lies to the 
coroner, the precept is directed to two clerks of the court, or two 
persons of the county named by the court, and sworn. And 
these two, who are called elisors, or electors, indifferently name 
the jury, and their return is final; no challenge being allowed to 
their array. 

The plaintiff, as has been pointed out, if he desires the action 
to be tried elsewhere than in Middlesex, must, in his statement 
of claim, suggest some other county, which, if not changed, will 
be the venue for trial. Assuming the venue to be fixed, the 
plaintiff’s next step is, either with his reply, or at any time after 
the close of the pleadings, to give notice of trial. 

Unless either party has signified his desire to have the cause 
tried by a jury, the trial will be by a judge alone. The plaintiff 
in action of slander, libel, false imprisonment, seduction, or 
breach of pi-omise, fhay in his notice of trial, signify his desire 
to have the cause tried by a jury. In most other cases, and 
especially in causes in the Chancery Division, the trial is by a 
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judge, unless a trial by jury be desired or ordered. In 
Admiralty causes the judge maybe assisted hj nautical assessors, 
and cases of account may be sent for trial to the Official Refereea, 

Whatever be the mode of trial, when the day is fixed, the 
plaintiff or his solicitor brings the record to the court or to the 
assizes, and enters ^^with the proper officer, in order to its being 
called on in course. If it be not so entered, it cannot bo tried. 
The plaintiff may thus delay any trial by not carrying down the 
record : unless the defendant, being fearful of such neglect in 
the plaintiff, and willing to discharge himself from the action, 
himself brings down the record, and enters the action for trial. 

Formerly a plaintiff could countermand his notice of trial, being 
then liable to pay costs to the defendant for not proceeding to 
trial. But this he cannot now do without the leave of the court, 
which will, however, upon good cause shown, such as the absence 
or sickness of a material witness, defer the trial of the cause 
at the request of either party till the next assizes, or to some 
future day. 

Assuming all previous steps to be regularly settled, the cause 
is called on in court ; and the record is then handed to the judge, 
to observe what issues the parties are to maintain and prove. 
If a trial by jury has been desired or ordered, the jury is 
called and sworn. To this end the sheriff returns his execution 
of the juecept issued to him to summon jurors, with the panel 
of jurors annexed, to the judge's officer in court. The jurors 
contained in the panel are either special or common jurors. 
Sj)ecial juries were originally introduced in trials at the bar 
of the courts at Westminster, when the causes were of too 
great nicety for the discussion of ordinary freeholders; or 
where the sheriff was suspected of partiality, though not upon 
such apparent cause as to warrant an exception to him. But 
now if either of the parties desire it, special jurors are sum- 
moned upon a notice to that effect given to the sheriff, by the 
party who wishes to have his cause so tried, he paying, in the 
first instance, the extra expense thereby involved, which becomes 
part of his costs, if the judge certifies afterwards that the cause 
required a special jury. 

The names of the jurors, being written on tickets, are put into 
a box or glass, and twelve of these persons, whose names shall 
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be first drawn out of the box, are sworn upon the jury, unless 
absent, excused, or challenged. 

Challenges, which are extremely rare, are of two sorts: 
challenges to the array, and challenges to the j)olh. 

Challenges to the array are at once an exception to the whole 
panel, in which the jury are arrayed or set in order by the sheriff 
in his return ; and they may be made upon account of partiality, 
or some default in the sheriff, or his under-officer, who arrayed 
the panel. And generally speaking, the same reasons that were 
sufficient to have the proce})t directed to the coroner or elisors, 
will be also sufficient to quash the array, when made by a person 
or officer of whose partiality tliere is any tolerable ground 
of suspicion. Also, though there be no personal objection 
against the sheriff, yet if ho arrays the panel at the nomination, 
or under the direction of cither party, this is good cause of 
challenge to the array. 

Challenges to the polls, in capita, are exceptions to particular 
jurors, and are either : propter honoris respectum', propter defectum; 
propter affectum ; or propter delictum. 

1. Propter honoris respechim ; as if a lord of parliament be 
impanelled on a jury, he may be challenged by either party, or 
he may challenge himself. 

2. Propter defectum ; as if a juryman be an alien born, this is 
defect of bii-th. He must also bo liber et legal is homo, therefore 
no man convicted of any infamous crime can, unless he has 
obtained a free pardon, be a juror ; and no man under outlawry 
or excommunication is qualified to servo on any inquest what- 
ever. But the principal deficiency is defect of estate, sufficient 
to qualify him to be a juror, which qualifications are defined by 
several statutes, 

8. Jurors may be challenged propter affectum for suspicion of 
bias or partiality. This may be either o, principal challenge, or 
to the favour. A pjrmcipal challenge is such, where the cause 
assigned carries with it primd facie evident marks of suspicion, 
either of malice or favour : as that a juror is of kin to either 
party ; that he has been arbitrator on cither side ; that ho lias an 
interest in the cause : that there is an action deiiending between 
liim and the party ; that he has taken money for his verdict ; 
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that he has formerly been a juror in the same cause ; that he is 
the party’s master, servant, counsellor, steward, or of the same 
society or corporation with him : all these are principal causes 
of challenge, which, if true, cannot be overruled, for jurors must 
be Omni exceptione majores. Challenges to the favour ^ are where 
the party has no principal challenge, but objects only some 
probable circumstance of suspicion, as acquaintance and the like^ 
the validity of which must bo left to the determination of trior%^ 
whose office it is to decide whether the juror be favourable or 
unfavourable. The triors, in case the first man called be 
challenged, are two indilBferent persons named by the court; 
and if they try one man and find him indifferent, he shall be 
sworn ; and then he and the two triors shall try the next, and 
when another is found indifferent and sworn, the two triors 
shall be superseded, and the two first sworn on the jury shall 
try the rest. 

4. Challenges propter delictum are for some crime or mis- 
demeanor that affects the juror’s credit and renders him in- 
famous. This was formerly the case after a conviction of several 
different kinds of offences, or if he had been outlawed or excom- 
munic 4 ited. But the grounds of challenge delictum are 

now simply those stated as grounds of chaMcn^Q pro2)fi r defectumy 
viz., having been convicted of an infamous offence, which stain, 
however, a free pardon will obliterate, or being outlawed, or 
excommunicated. A juror may be examined on oath of roh'e dire, 
with regard to such causes of challenge, as are not to his dis- 
honour or discredit, but not with regard to any crime, or any- 
thing which tends to his disgrace or disadvantage. 

Besides these challenges, tliere are causes -wliich may be made 
use of by persons otherwise qualified, as matter of exemption, 
in the first instance, from being put on the jury lists. These 
exemptions now extend to the judges, clergymen and dis- 
senting ministers, barristers, solicitors, officers of the courts, 
physicians, surgeons and apothecaries, officers in the army or 
navy, and the like. 

If by means of challenges, or other cause, a sufficient number 
of unexceptionable jurors do not appear at the trial, either party 
may pray a tales, in order to make up the deficiency : and the 
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be first drawn out of the box, are sworn upon the jury, unless 
absent, excused, or challenged. 

Challenges, which are extremely rare, are of two sorts: 
challenges to the array ^ and challenges to the 'polh. 

Challenges to the array are at once an exception to the whole 
panel, in which the jury are arrayed or set in order by the sheriff 
in his return ; and they may be made upon account of partiality, 
or some default in the sheriff, or his undcjr-officer, who arrayed 
the panel. And generally speaking, the same reasons that were 
sufficient to have the precept directed to the coroner or elisors, 
will be also sufficient to quash the array, when made by a person 
or officer of whoso partiality there is any tolerable ground 
of suspicion. Also, though there bo no personal objection 
against the sheriff, yet if he arrays the panel at the nomination, 
or under the direction of either party, this is good cause of 
challenge to the array. 

Challenges to tlie polls, in capila, are excei)tions to particular 
jurors, and are either : propter honor ih respecUim] propter difectum; 
propter affectum; ox propter delictum. 

1. Propter honoris respect um ; as if a lord of parliament be 
impanelled on a jury, he may be challenged by either party, or 
he may challenge himself. 

2. Propter deftetum ; as if a juryman Ix) an alien born, this is 
defect of bii*th. Ho must also bo Uher et leyalis homo, therefore 
no man convicted of any infamous crime can, unless he has 
obtained a free pardon, bo a juror ; and no man under outlawry 
or excommunication is qualified to serve on any inquest what- 
ever. But the principal deficiency is defect of estate, sufficient 
to qualify him to be a juror, which qualifications arc defined by 
several statutes. 

3. Jurors may be challenged propter affectum for suspicion of 
bias or partiality. This may be cither principal challenge, or 
to the favour. A principal challenge is such, where the cause 
assigned carries with it primd facie evident marks of suspicion, 
either of malice or favour : as that a juror is of kin to either 
party ; that he has been arbitrator on cither side ; that lie has an 
interest in the cause : that there is an action depending between 
him and the party ; that he has taken money for his verdict ; 
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that he has formerly been a juror in the same cause ; that he is 
the party’s master, servant, counsellor, steward, or of the same 
society or corporation with him : all these are principal causes 
of challenge, which, if true, cannot be overruled, for jurors must 
be Omni exceptione majores. Challenges to the favour, are where 
the party has no principal challenge, but objects only some 
probable circumstance of suspicion, as acquaintance and the like^ 
the validity of which must be left to the determination of triors, 
whose office it is to decide whether the juror bo favourable or 
unfavourable. The triors, in case the first man called be 
challenged, are two indifferent persons named by the court; 
and if they try one man and find him indifferent, he shall be 
sworn ; and then ho and the two triors shall try the next, and 
when another is found indifferent and sworn, the two triors 
shall bo superseded, and the two first sworn on the jury shall 
try the rest. 

4. Challenges propter delkium are for some crime or mis- 
demeanor that affects the juror’s credit and renders him in- 
famous. This was formerly the case after a conviction of several 
different kinds of offences, or if he had been outlawed or excom- 
municated. But the grounds of challenge deJirtum are 

now simply those stated as grounds of chollen^e 2>ro2>t( r defectum, 
viz,, having been convicted of an infamous offence, which stain, 
however, a free pardon will obliterate, or being outlawed, or 
e;scommunicated, A juror may be examined on oath of voire dire, 
with regard to such causes of challenge, as are not to his dis- 
honour or discredit, but not with regard to any crime, or any- 
thing which tends to his disgrace or disadvantage. 

Besides these challenges, there are causes which may be made 
use of by persons otherwise qualified, as matter of exemption, 
in the first instance, from being put on the jury lists. These 
exemptions now extend to the judges, clergymen and dis- 
senting ministers, barristers, solicitors, officers of the courts, 
physicians, surgeons and apothecaries, officers in the army or 
navy, and the like. 

If by means of challenges, or other cause, a sufficient number 
of unexceptionable jurors do not appear at the trial, either party 
may pray a tales, in order to make up the deficiency : and the 
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judge may then, at the prayer of either party, award a talen 
de circumstantihus, of persons present in court, to be joined 
to the other jurors to try the cause ; who are liable, however, to 
the same challenges as the principal jurors. 

When a sufficient number of persons impanelled, or tales-mm, 
appear, they are then separately sworn well and truly to try the 
issue between the parties, and a true verdict to give according 
to the evidence; and hence they are denominated the jury, 
jurata, and jurors, sc. juratores. 

The jury are now ready to hear the merits ir and to fix their 
attention the closer to the facts which they are impanelled and 
sworn to try, the pleadings are opened to them by counsel on 
that side which holds the affirmative of the question in issue. 
For the issue is said to lie, and proof is always first required 
upon that side which affirms the matter in question. The 
opening counsel briefly informs them who are the parties, the 
particulars of the pleadings, and upon what point the issue is 
joined, which it is their function to determine. The nature of 
the case, and the evidence intended to be produced, are next 
laid before them by counsel also on the same side ; and when 
their evidence is gone through, and summed up if necessary, the 
advocate on the other side opens the adverse case, and supports 
it by evidence, and sums up if necessary ; and then the party 
which began is heard by way of reply. 

It is impossible in an outline like the present to explain the 
distinctions of what is, or is not, legal evidence ; but a few of the 
leading maxims of this branch of law, together with some 
observations on the manner of giving evidence, may not be out 
of place. 

Evidence signifies that which demonstrates, makes clear, or 
ascertains the truth of the fact or point in issue, either on the 
one side or on the other. No evidence ought, therefore, to be 
admitted to any other point ; for it is that only which falls to be 
proved by evidence, which is therefore in common speech 
called the proof , and this proof is either written, or parol, that is, 
by word of mouth. Written proofs, or evidence, are 1. Kocords, 
2. Ancient deeds of thirty years’ standing, which prove them- 
selves; a rule which applies generally to deeds concerning 
lands, and other ancient writings, 8. Modem deeds, and 4. Other 
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writings, must, in general, be verified by the parol evidence of 
witnesses. 

And the one general rule that universally prevails is this, that 
the best evidence the nature of the case will admit of shall 
always be required, if possible to be had ; but if not possible, 
then the best evidence that can be had shall bo allowed. For if 
it be found that there is any better evidence existing than is 
produced, the very not producing it is a presumption that it 
would have detected some falsehood that at present is concealed . 
Thus, in order to prove a lease for years, nothing else shall be 
admitted but the very deed of lease itself, if in being : but if that 
be positively proved to be burnt or destroyed, not relying on any 
loose negative, as that it cannot be found, or the like, then an 
attested copy may be produced, or parol evidence be given of its 
contents. So, no evidence of a discourse with another is ad- 
mitted, but the man himself must be produced. Yet in some 
cases, as in proof of any general customs, or matters of common 
tradition or repute, the courts admit of hearsay evidence, or an 
account of what persons deceased have declared in their life- 
time : but such evidence is not received of any particular facts. 
So, too, books of account, or shop books, arc not allowed to be 
given in evidence for the owner ; but the owner or the person 
who made the entry may have recourse to them to refresh his 
memory ; and, if a servant who was accustomed to make those 
entries be dead, and his hand be proved, the entry, if it be one 
against his own interest, as for instance, charging himself with 
the receipt of money, may he read in evidence. 

Documents offered as proofs must in general be proved by 
the parol evidence of witnesses ; but to save the expense of such 
proof, the party intending to produce the documents may, by a 
formal notice to admit, call on his opponent to admit them, saving 
all just exceptions ; and if he refuses or neglects to do so, the 
costs of proving the documents at the trial must then be borne 
by him, whatever the result may be, unless the judge certify his 
refusal to have been reasonable. But if the documents are in 
the possession of his adversary, the party desiring their produc- 
tion at the trial may give him notice to produce them, and if he 
fails or refuses to do so, may then give secondary evidence of their 
contents, which will be admitted on proof of the service of the 
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notice to produce. Ho need not, however, wait till the trial. 
For the court may at any time during the pendency of an action 
order the production upon oath, by any party thereto, of docu- 
ments relating to the matter in controversy, the other party 
being thus enabled to ascertain what the effect of these docu- 
ments will bo. This power to compel a party to produce docu- 
ments can only be exercised where the applicant has reason to 
suppose that the documents, of which he seeks the production, 
are in the possession of his adversary. To ascertain this, he 
may obtain an order directing the other party to make distovety 
on fMth of any documents which are or have been in his possession 
or power relating to the matters in question. If the other party 
objects to produce the dociaments, he must state the grounds on 
which he does so ; and the court will make such further order 
as is Just ; for the party may have the documents, and yet have 
good grounds on which to object to their production. 

If, again, the documents are in the hands of third persons, 
their production at the trial can be obtained by adding a clause 
of requisition to the writ of mbpoena, which is then called a sub- 
poena dncib taum. 

But, in mercantile transactions especially, the sight of the 
j)arty’s own books is frequently decisive ; as the day-book of a 
trader, where the transaction was recently entered, as really 
understood at the time ; though subsequent events may tempt 
him to give it a different colour. The court may, therefore, on 
application by any of the litigants, compel any other party to 
allow iiibpicilon of the documents in his custody, or under his 
control, relating to the action. 

If in the opinion of either party some facts are indisputable, 
it is open to him to call upon his adversary to admit them by a 
notice as in the case of documents ; and if he refuse unreason- 
ably to do so, the costs of proving these facts will fall upon him, 
unless the judge certify such refusal to be reasonable. The 
object of this rule is to prevent delay in the trial of a cause as 
well as unnecessary expense. If, however, the facts alleged are 
not admitted, and have therefore to bo proved by witncbses, there 
is a process to bring these witnesses before the court, viz., the 
writ of subpoena ad testificandum : which runs into Scotland 
and Ireland; and which commands them, laying aside all 
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protences and excuses, to appear at the trial on pain of 100^. 
to be forfeited to the crown ; to which a statute of Elizabeth 
has added a penalty of 10/. to the party aggrieved, and 
damages equivalent to the loss sustained by want of the 
evidence. But no witness, unless his reasonable expenses be 
tendered him, is bound to appear at all; nor, if ho appears, 
is he bound to give evidence till such charges are actually paid 
him. If a witness is abroad, the party requiring his testimony 
may, after issue joined, apply to the court for a commission to 
examine him ; and so if a witness residing within the jurisdic- 
tion is so ill as to be unable to attend and give evidence, he 
may be examined by a commissioner appointed by the court. 
In either case the evidence of such witnesses is taken by in- 
terrogatories or viva voce, as it may be ordered, and is read at 
the trial. 

All witnesses, of whatever religion or country, that have the 
use of their reason, are to be received and examined, for all 
such arc conq)etent witnesses ; it is for the court or the jury to 
judge of their credibility. The law formerly excluded not only 
such persons as were infamous, but all who were intere sted in 
the event of the cause ; thus carefully shutting out the evidence 
not only of the parties to the cause, but any one wlio liad the 
most minute interest in the result : tor every person so circum- 
stanced, however msignificant his interest, was presumed in- 
capable of resisting the temptation to perjury ; and every judge 
and juryman was presumed incapable of discerning perjury com- 
mitted under circumstances especially calculated to excite 
suspicion. The stringent rules of the old common law on this 
subject have been gradually relaxed by modern statutes; and 
the parties to the action, and all other persons, whatever may 
be their interest in the result, are now comjjeteut and compellable 
to give evidence. 

No person charged with an offence is, however, competent or 
compellable to give evidence against himself, nor is any person 
compellable to answer any question tending to criminate himself, 
A husband is not competent or compellable to give evidence for or 
against his wife, or a wife competent or comi)ellable to give 
evidence for or against her husband in any criminal proceeding ; 
but a husband or a wife may be witnesses in proceedings 
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instituted in consequence of adultery, that is, they are competent 
witnesses. And so are the parties in an action for breach of 
promise of marriage ; but the testimony of the plaintiff in such 
a case is not of itself sufficient; it must be corroborated in 
some material particular. All rules tending to the exclusion of 
evidence have thiu8 been practically abrogated. But no counsel, 
solicitor, or other person intrusted with the secrets of the cause 
by the party himself shall be compelled, or allowed, if the party 
objects, to give evidence of such conversation or matters of 
privacy as came to his knowledge by virtue of such trust and 
confidence : though he may be examined as to mere matters of 
fact, as the execution of a deed or the like, which might have 
come to his knowledge without being interested in the cause. 

One witness, if credible, is sufficient evidence of any single 
fact, though undoubtedly the concurrence of two or more 
corroborates the proof. The law considers that there are many 
tranactions to which only one person is privy; and therefore 
does not demand the testimony of two, as does the civil law. 

Proof is always required, where from the nature of the case it 
appears it might possibly have been had. But next to positive 
proof, circumstantial evidence, or tho doctrine of presumptions, 
must take place ; for when the fact itself cannot be demonstra- 
tively evinced, that which comes nearest to the proof of the fact 
is the proof of such circumstances which either necessarily or 
usually attend such facts ; and these are called presumptions, 
which are only to be relied upon till the contrary be actually 
proved. A presumption arises then from such circumstances as 
usually attend tho fact alleged ; as if, in an action for rent due 
in 1884, the tenant proves the payment of rent due in 1886 ; 
this ought to exonerate tho tenant, unless it be clearly shown 
that the rent of 1884 was retained for some special reason, or 
that there was some fraud or mistake : for otherwise it will be 
presumed to have been paid before that in 1885 as it is most 
usual to receive first the rents of longest standing. 

The oath administered to the witness is not only that what he 
deposes shall be true, but that he shall also depose the whole 
truth as to the matter in question : so that ho is not to conceal 
any part of what he knows, whether interrogated particularly to 
that point or not. And all this evidence is to be given in open 
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court, in the presence of the parties, their solicitors, the counsel- 
and all bystanders ; each party having liberty to except to its 
competency, which exceptions are publicly stated, and by the 
judge publicly allowed or disallowed. And, if either in his di* 
rections or decisions, he mis-states the law, the counsel on either 
side may require him publicly to note the exceptioi^ ; stating the 
point wherein he is supposed to err ; so that the exception may 
be examined on appeal. Either party may also demur to this 
evidence^ which happens, where a record or other matter is 
produced in evidence, concerning the legal consequences of which 
there arises a doubt : in which case the adverse party may, if he 
pleases, demur to the whole evidence ; which admits the truth 
of every fact that has been alleged, but denies the sufficiency of 
them all in point of law to maintain or overthrow the issue: 
which draws the question of law from the cognizance of the jury, 
to be decided by the judge. But neither exceptions nor de- 
murrers to evidence are much in use, since it is in the power' of 
the court of appeal to grant a new trio? , which may always be 
had for the mis-direction of the judge. Besides which it not 
unfrequently happens that the whole cause depends on some 
'point of law, which has to be decided by the judge ; who may 
therefore, if necessary, adjourn the cause for further argument 
thereon, and afterwards direct how judgment shall be entered ; 
his decision in this case being open to appeal by the party 
against whom it is given. It sometimes happens also that both 
parties, when neither feel confident of success, agree to withdraw 
a juror, wliich puts an end to the proceedings, leaving each 
party to pay his own costs ; and another not unusual proceeding 
is a referttice of the cause to arhitraiion, which takes place 
generally where the question involved in the cause is matter of 
account, or is unfit to be litigated in open court. 

This open examination of witnesses, viod voce in the presence 
of all mankind, is more conducive to the clearing up of truth, 
than the secret examination taken down in writing before an 
officer, which is the practice of the courts that have borrowed 
their procedure from the civil law ; where a witness may fre- 
quently depose that in private which he would bo ashamed to 
testify in a public tribunal. The occasional questions of the 
judge, propounded to the witnesses on a sudden, and the 
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instituted in consequence of adultery, that is, they are competent 
witnesses. And so are the parties in an action for breach of 
promise of marriage ; but the testimony of the plaintiff in such 
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point wherein he is supposed to err ; so that the exception may 
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pleases, demur to the whole evidence ; which admits the truth 
of every fact that has been alleged, but denies the sufficiency of 
them all in point of law to maintain or overthrow the issue: 
which draws the question of law from the cognizance of the jury, 
to be decided by the judge. But neither exceptions nor de- 
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the court of appeal to grant a new trio?, which may always be 
had for the mis-direction of the judge. Besides which it not 
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his decision in this case being open to appeal by the party 
against whom it is given. It sometimes happens also that both 
parties, when neither feel confident of success, agree to withdraw 
a jaror, which puts an end to the proceedings, leaving each 
party to pay his own costs ; and another not unusual proceeding 
is a reference of the cause to arhitration, which takes place 
generally where the question involved in the cause is matter of 
account, or is unfit to be litigated in open court. 

This open examination of witnesses, viva voce in the presence 
of all mankind, is more conducive to the clearing up of truth, 
than the secret examination taken down in writing before an 
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cross-examination of the counsel, sift out the truth much better 
than a formal set of interrogatories previously penned and 
settled ; and the confronting of adverse witnesses is also another 
opportunity of obtaining a clear discovery, which can never be 
had upon any other method of trial. Nor is the presence of 
the judge during the examination a matter of small importance ; 
for, besides the respect with which his presence naturally 
insi)ires the witness, he is able, by use and experience, to keep 
the evidence from wandering from the point in issue. In short 
by tins metliod of examination, and this only, the persons who 
are to decide upon the evidence have an opportunity of observ- 
ing the quality, age, education, understanding, behaviour, and 
inclinations of the witness; in which i)oints all persons must 
appear alike, when their depositions are reduced to wiiting, and 
read to the judge; in the absence of those who made them. 
For as much may be frequently collected from the manner in 
which the evidence is delivered, as from the matter of it ; one, 
and not the least important, of the advantages attending this 
way of giving testimony, ore teum. 

When the evidence is gone through on both sides, the judge, 
in cases where the trial is by a jury, in presence of the parties, 
the counsel, and all others, sums up the whole to the jury ; 
omitting all superfluous circumstances, observing wherein the 
main question and principal issue lies, stating what evidence 
has been given to support it, with such remarks as he thinks 
necessary for their direction, and giving them his opinion in 
matters of law arising upon that evidence. 

The jury, then, unless the case be very clear, withdraw to 
consider their verdict : and, in order to avoid intemperance and 
causeless delay, are to be kept without meat, drink, fire, or 
candle, unless by permission of the judge, till they are all 
unanimously agreed ; a method of accelerating unanimity not 
wholly unknown in other constitutions of Europe, and in 
matters of great concern. For by the golden bull of the empire, 
if, after the congress was opened, the electors delayed the 
election of a king of the Romans for thirty days, they were to 
be fed only with bread and water till the same was accomplished. 
But if our juries eat or drink at all, or have any eatables about 
them, without consent of the court, and before verdict, it is 
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fineable; and if they do so at his charge for whom they after- 
wards find ; it will set aside the verdict. Also if they speak 
with either of the parties or their agents, after they have gone 
from the bar ; or if they receive any fresh evidence in private ; 
or if, to prevent disputes, they cast lots for whom they shall 
find,* any of these circumstances will entirely vitiate the 
verdict. If after reasonable deliberation, the jury cannot agree, 
it is usual to discharge them, in which case the action will have 
to l>e tried again. 

When they are all agreed, the jury return to the court to 
deliver their verdict. 

Formerly the plaintiff was considered bound to appear and 
hoar the verdict given in court, by himself, solicitor, or counsel. 
The object of compelling his attendance was that he might 
answer the amercement to which, by the old law, he was liable 
in case he failed in his suit, as a ijunisliraent pro faho clamore 
sfw. If he did not appear no verdict could be given, and there- 
fore it was usual for a plaintiff, when he perceived that he had 
not given evidence sufficient to maintain his issue, to be non- 
suited, that is, to withdraw himself. The crier was ordered to call 
the plaiufiff: and if neither he, nor anybody for him, appeared, 
ho was nonsuited, the jurors wore discharged, the action was at 
an end, and the defendant had judgment to recover his costs. 
The reason of this practice was that a nonsuit, was more eligible 
for the plaintiff, than a verdict against him : for after a nonsuit 
which was theoretically only a default, he might commence the 
action again ; after a verdict he was for ever barred from 
attacking the defendant upon the same complaint. This prac- 
tice has been abandoned, but the same result may be attained if 
made with the approval of the court. 

Assuming then that there is no default or withdrawal, the 
jury by their foreman deliver in their verdict, their verc dictum, 
in which they openly declare that they have found the issue for 
the plaintiff, or for the defendant : and if for the plaintiff, they 
assess the damages, if any be claimed, sustained by the plaintiff, 
in consequence of the injury upon which the action is brought. 

Sometimes, if there arises in the case any difficult matter of 
law, a jury will find a special verdict, stating the naked facts, if 
they find them to bo proved, and praying the advice of the court 
thereon ; concluding conditionally, that if upon the whole matter 
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the court is of opinion that the plaintiff had cause of action, they 
then find for the plaintiff ; if otherwise, then for the defendant. 
Another species of special verdict, is when a jury finds a verdict 
generally for the plaintiff, but subject nevertheless to the opinion 
of the court on a special case stated by the counsel on both sides 
with regard to a matter of law ; the judgment in this event being 
stayed till the question is determined, when the verdict is entered 
for the plaintiff or defendant, as the case may be. But in both 
these instances a jury may, if they think 2)ropcr, take upon them- 
selves to determine, at their own hazard, the complicated question 
of fact and law ; and without either special verdict or special 
case, may find a verdict absolutely either for the plaintiff or 
defendant. 

When the jury have given their verdict, it is recorded in 
court, and so ends the trial by jury. 

VI. The last species of trial is that by the court itself ; that is 
to say, by Vi, judge, or by a judge sittting with assessors, or by an 
official or special referee with or without assessors, as may be 
ordered. For when neither plaintiff nor defendant has given 
notice that he desires to have the issues of fact tried by a jury, 
an order may be made directing in what other mode the 
action is to be tried. And herein the powers of the court are 
practically unlimited ; as it may at any time order different 
questions of fact to be tried by different modes of trial, or that 
one or more questions of fact be tried before the others, and may 
appoint the place or places for such trial or trials. 

There are many cases in which the intervention of a jury is 
unnecessary. In actions, for instance, in which the question 
turns on the legal effect of evidence or of undisputed facts, the 
presence of the jury is a useless form, for the verdict must depend 
entirely on the direction of the judge. In such cases, accord- 
ingly, the court may order a trial before a judge of any question 
or issue of fact, or partly of fact and partly of law ; the pro- 
ceedings being the same as on a trial by jury, and the finding of 
the judge as to facts of the same effect as a verdict ; except that 
it cannot I e questioned afterwards, as being against the weight 
of the evidence, on which ground the verdicts of juries are not 
unfrequently set aside and a new trial granted. 
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Those actions in which there are complicated questions of 
account are properly sent for trial to an oj^ial referee appointed 
by the court, or to a special referee, agreed upon by the parties ; 
whose report on a question of fact is equivalent to a verdict. 
The assistance of a referee is also desirable in actions where 
any scientific or local investigation is required, which cannot 
conveniently be made by a jury, or conducted by the court 
through its ordinary officers. 

The actions tried by judge sitting with assessors are admiralty 
causes, in which questions of seamanship arise, and in which, 
therefore, the judge has the advice of two of the elder brethren 
of the Trinity House. 

The cases usually determined by a judge alone, are suits in 
chancery in which questions ot fact are litigated. If the 
plaintiff finds sufficient matter confessed in the defendant’s 
statement to ground a judgment upon, he may proceed to the 
hearing of the action. But in this case he must take the 
defendant’s statement to be true in every point. Otherwise, 
that is, if the facts bo not admitted, he must reply, and join 
issue as in ordinary cases, and then proceed to proof. 

This was formerly done by taking the depositions of witnesses 
in writing, according to the manner of the civil law. And for 
that purpose interrogatories were framed, to l>e proposed to, and 
asked of, the witnesses by an examiner of the Court. When 
these depositions had been taken, they were transmitted to the 
court; and when all the witnesses had been examined, then, 
and not before, the depositions were allowed to be published, by 
a rule to pass publication ; after which they were open for the 
inspection of all parties, and coj)ies might be taken of them. 
This method of taking evidence having been considered 
inefficient and objectionable, an oral examination of the witnesses 
at the hearing of the cause has been substituted. 

Yet there are cases in which this mode of proof is not 
necessary or desirable. The evidence, or some part of it, may, 
if the parties agree, be taken by an examiner. He, however, has 
no power to decide any question involved, but only to report the 
evidence. And in hko maimer, facts may bo allowed to be 
proved by affidavit ; but, cross-examination being the great test 
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of truth, no order authorizing the evidence of a witness to be 
given by affidavit is made, when the party objecting bond fide 
desires the production of the witness for cross-examination ; and 
even where evidence has been allowed to be given by affidavit, 
the attendance of the witness may still be obtained for cross- 
examination at the trial. 


CHAPTEK XV. 

OF JUDGMENT AND ITS INCIDENTS. 

Upon the verdict in the case of a trial by jury, in other cases 
when the evidence has all been adduced, the judge cither gives 
judgment simply for the party who appears entitled to it ; — or 
else adjourns the case for further consideration ; — or he abstains 
from giving judgment, so as to leave the party who considers 
himself entitled to it to apply for the proper judgment. And 
what may thus be done by a judge, either when trying a cause 
alone, or with the assistance of a jury, may be done, in the case 
of a trial, by a referee. 

If, however, any defect of justice happen at a trial by surprise, 
inadvertence, or misconduct, the party may have relief, by ob- 
taining a new trial ; or if, notwithstanding the issues of fact be 
regularly decided, it appears that the complaint was not action- 
able in itself, the defendant may apply to have judgment entered 
for him. 

A new trial may bo obtained for causes wholly extrinsic^ 
arising from matter foreign to, or dehors the record. Of this 
sort are want of notice of trial ; or any misbehaviour of the pre- 
vailing party towards the jury, which influenced their verdict : 
or any misbehaviour of the jury among themselves : also if the 
jury have brought in a verdict without or contrary to evidence ; 
or have given exorbitant damages; or if the judge has mis- 
directed the jury, so that they found an unjustifiable verdict ; 
for these, and other reasons of the like kind, it is the practice to 
award a new, or second, trial. 

The exertion of these superintendent powers, in setting aside 
the verdict of a jury and granting a new trial, is of a date 
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extremely ancient; and no rule is now better understood than 
the maxim on which the courts act, that where justice is not 
done upon one trial, the injured party is entitled to another. A 
new trial is a re-hearing of the cause; which ought to be 
with as little prejudice to either party as if it had never been 
heard before. No advantage ought to be taken of the former 
verdict on the one side, or the order of the court awarding 
such second trial on the other: and the subsequent verdict, 
though contrary to the first, imports no blame upon the former 
jury ; who, had they possessed the same lights and advantages, 
would possibly have altered their own opinion. 

A sufficient ground must however be stated to satisfy the 
court that it is necessary to justice that the cause should be 
further considered. If the matter be such as did not or could 
not appear to the judge who presided at the trial, it is disclosed 
by affidavit : if it arises from what passed at the trial, it is taken 
from the judge’s information. Counsel are heard on both sides 
to impeach or establish the verdict, and the court gives its 
reasons at large why a new examination ought or ought not to 
be allowed. The true import of the evidence is duly weighed, 
false colours are taken off, and all points of law which arose at 
the trial are upon full deliberation clearly explained and settled. 

Nor do the courts lend too easy an ear to every application 
for a review of the former verdict. They must be satisfied that 
there are strong probable grounds to suppose that the merits 
have not been fairly and fully discussed, and that the decision 
is not agreeable to the justice of the case. For a new trial is not 
granted upon nice and formal objections, which do not go to the 
real merits. It is not granted in cases of strict right or mmmum 
jds, where the rigorous exaction of extreme legal justice is hardly 
reconcilable to conscience. Nor is it granted where the scales 
of evidence hang nearly equal; that which leans against the 
former verdict ought always to preponderate. 

And in granting such further trial, which is matter of sound 
discretion, the court has an opportunity of laying the party 
applying under such terms, as he ought to comply with : such as 
the admission of facts not litigated ; the production of deeds, or 
papers ; the examination of witnessess, infirm or going beyond 
sea; and the like. A new trial has accordingly become the 
shortest, cheapest, and most effectual cure for all imperfections 
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in the first trial, whether they arise from the mistakes of the 
parties, of their counsel, of their solicitors, of the jury, or even of 
the judge. 

A mistake, however, on the part of the judge does not neces- 
sarily entitle the party who conceives himself injured to a new 
trial. For although granted as a right when there has been a 
misdirection to the jury, or the improper admission or rejection 
of evidence in the cause of the trial, it is not granted unless 
some substantial wrong or miscarriage has been thereby oc- 
casioned. 

Nor will a mistake on tho part of the judge in the giving of 
judgment involve a new trial, if the error admits of remedy. 
For if the judge has directed a judgment to be entered which the' 
party thereby affected considers wrong, he may apply to set it 
aside and have what he contends the proper judgment entered. 
Thus if, in an action for slander in calling tho plaintiff a rogue, 
the defendant denies tlie words, and issue is joined thereon ; now 
if a verdict be found for tho plaintiff, that the words were 
actually spoken, whereby the fact is established, and the court 
thereupon directs a judgment for tho plaintiff to be entered, the 
defendant may apply to have this judgment set aside on the 
ground that to call a man a rogue is not actionable : and if the 
court be of that opinion, the judgment must be set aside without 
any new trial, no facts being in dispute. For in every case, 
whether upon an applicaticai for judgment or for anew trial, the 
court, if satisfied that it has before it all the materials necessary 
for finally determining the questions in dispute, or any of them, 
or for awarding any relief sought, is bound to give judgment 
accordingly. If it has not sufficient materials, as if there be any 
fact still undetermined, it may direct the application to stand 
over, and order such questions to be tried or such inquiries made 
as it thinks fit, so as to obtain such materials and give final 
judgment thereon. 

Applications for a now trial have generally been in common 
law- actions ; because these were usually tried by a jury, and 
the issues raised frequently depended on very complieated 
questions as well of fact as of law. In the other matters 
now within tho cognizance of the High Court, new trials 
have been rare, probably because the issues raised were com- 
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paratively simple. For instance, in determining who is entitled 
to probate or administration, the fact to bo decided is generally 
the execution of a will merely, or the sanity of a testator. And 
in a suit for divorce, the question whether or not the defendant 
has committed adultery, though provable by perhaps numerous 
witnesses, is in itself a single and determinate issue. A new 
trial was unknown in the High Court of Admiralty, whose 
procedure was founded on the civil law ; the remedy there was 
an appeal. In the Court of Chancery the trial was, as a rule, 
not by a jury, nor even by the examination of witnesses in court, 
but ordinarily upon affidavits verifying the allegations of the 
several parties to the suit upon which tlie decree was made ; and 
there was here, consequently, no new trial ; but a proceeding 
somewhat of tlie same nature, viz., a rehearing, which had the 
tamo effect, of suspending the judgment of the court. 

For if the judgment 1x3 not suspended, it is next entered or en- 
rolled at the office of ihe court. Though pronounced or awarded 
by the court, it is not the determination or sentence of the judges, 
but the determination and sentence of the Jaw, It is the conclu- 
sion that naturally and regularly follows from the premises of law 
and fact, which stands thus : against him who has rode over my 
corn, I may recover damages by law : but A. has rode over my 
corn ; therefore I shall recover damages against A. If the major 
proposition be denied, this is an issue in law : if the minor, it is 
then an issue of fact ; but if both be confessed, or determined, to 
be right, the conclusion or judgment of the court cannot but 
follow. Which judgment or conclusion depends not therefore on 
the arbitrary caprice of the judge, but on the settled and invari- 
‘ -ble principles of justice. The judgment, in short, is the remedy 
prescribed by law for the redress of injuries ; and the action is 
the vehicle or means of administering it. 

Judgments again are either interlocutory or final. By an 
Jocutory judgment the right of the plaintiff is generally estab- 
lished, but the quantum of damages sustained by him, or 
the full relief to which ho is entitled, remain to be ascertained. 
A final judgment disposes of the action, and leaves nothing to be 
done. An interlocutory judgment happens as a rule where the 
plaintiff recovers. When judgment is given for the defendant it 
is generally complete as well as final. Thus the judgment is 
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final where the defendant suffers judgment to go against him by 
default, by non-appearance, or by nihil dicit^ which occurs 
when he makes no defence: or by confession cognovit actionem y 
where he acknowledges the plaintiff’s demand to bo just. If 
these, or any of them, happen in an action where the specific 
thing sued for is recovered, as in an action for a sum certain, 
the judgment is also complete as well as final. And therefore it 
is very usual, in order to strengthen a creditor’s security, for a 
debtor to execute a warrant of attorney to some solicitor named 
by his creditor, empowering him to confess a judgment by either 
of the ways just mentioned, in an action to be brought by the 
creditor against the debtor for the specific sum due; which 
judgment, when confessed, is absolutely complete and binding. 

Where, however, the plaintiff’s claim is for damages properly 
so called, that is, damages which are not simply a matter of 
computation, a jury must generally be called in to assess them. 
The judgment in such cases is interlocutory, '' that the plaintiff 
ought to recover his damages, but because the court know not 
what damages the said plaintiff’ has sustained, therefore the 
** sheriff is commanded, that by the oaths of twelve honest and 
'' lawful men he inquire into the said damages, and return such 
inquisition into court.” This is called a writ of inquinj ; in 
the execution of which the under sheriff sits as judge, and tries 
by a jury what damages the plaintiff has really sustained ; and 
when their verdict is given, the sheriff returns the inquisition, 
which is entered upon the record in the action ; and thereupon 
it is adjudged by the court that the plaintiff do recover the 
exact sum of the damages so assessed. In like manner, when 
an issue in law is determined for the ifiaintiff in an action 
wherein damages are claimed, the judgment is incomplete 
without the aid of a writ of inquiry. 

So where the relief to which a plaintiff’ is found entitled 
cannot be ascertained upon the hearing ; the judgment must be 
interlocutory. And therefore where accounts arc to be settled 
or incumbrances and debts to be inquired into ; these matters 
are, by an interlocutory order, refen*ed to chambers for examin- 
ation, the result l^ing afterwards reported to the court. This 
report may then be excepted to, disproved, and overruled; or 
otherwise confirmed, and made absolute, by order of the court ; 
after which the final decree or judgnient is made. 
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To final judgments, which put an end to the action by 
awarding to the plaintiff what he has claimed, or has proved 
himself entitled to, or otherwise dismissing the suit altogether, 
costs are a necessary appendage; it being now as well the 
maxim of ours as of the civil law, that “ victus vktori iit txpemis 
condemnandus estJ* 

The common law did not allow any costs until by a great 
variety of statutes, beginning with the statute of Gloucester, 
costs were allowed in all oases, except those in which the 
successful party was by statute expressly deprived of them ; as 
in trifling and malicious actions, for words, for assault and 
battery, and for trespass, where the plaintiff recovered by verdict 
less than 40s. Here he was not entitled to any costs whatever, 
unless the judge certified that the action was brought to try a 
right, besides the mere right to recover damages, or that the 
trespass or grievance was wilful and malicious. And in all 
actions for an alleged wTong, in which less than 5/. was re- 
covered, the judge might certify to deprive the plaintiff* of costs 
altogether. In actions upon judgments, the plaintiff recovered 
no costs; and when he recovered in contract less than 20/., or in 
tori less than 10/., here, as he might have sued in the county 
court, he w’as dei)rivcd of his costs, unless in cither class of 
cases the court otherwise ordered. 

As a general rule, again, the sovereign, and any person suing 
to his use, neither paid nor received costs ; for, besides that he 
is not included under the general words of the statutes relating 
to costs, as it is liis prerogative not to pay them to a subject, so 
it is beneath his dignity to receive them. 

Paupers, that is, such as swear themselves not worth 25/., on 
complying with certain formalities, have wits and subpeenas 
gratis, and counsel and solicitor assigned them without fee; 
and are excused from i laying court fees, and cobts, w^hen 
plaintiffs. It was formerly usual to give such paujiers, if 
unsuccesssful, their election either to be whipped or pay the 
costs. That practice is now disused, but it has sometimes been 
suggested that there are cases, in which it could be revived to 
the public advantage. A pauper may recover costs, though he 
pays none ; for the counsel and clerks are bound to give their 
labour to him, but not to his antagonist. 
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In the courts of equity, the costs were always in the discre- 
tion of the court. The same rule prevailed in the Admiralty ; 
and was adopted by the legislature when it transferred the 
jurisdiction of the ecclesiastical courts in testamentary and 
matrimonial causes to the courts of probate and divorce. 

In the High Court of Justice the costs of and incident to all 
proceedings are in the discretion of the court ; except in one 
instance, and that is in the case of any action or issue tried by a 
jury; here the costs follow the event, unless for good cause 
shown, either to the judge who tries the case, or to the court 
itself in which the action is pending, it be otherwise ordered. 

After judy merit is entered, execution may follow to enforce it, 
unless the party condemned thinks himself aggrieved ; and then 
he has his remedy to reverse the judgment, if it be erroneous, 
on appeal. 


CHAPTEE XVL 

APPEAL. 

The method of redressing erroneous judgments in the courts of 
common law, was by bringing er/w in a court of appeal. Error 
lay for some supposed mistake in the proceedings of a court 
of record ; for to amend errors in an inferior court, not of record, 
a writ of false judgment lay. And error only lay on matter of 
law on the face of the i)roceedings ; so that no evidence was re- 
quired to substantiate it : there being no method of reversing 
an error in the determination of facts but by a new trial. 

Now the court, in giving judgment, is always supposed to 
examine the whole record, and thereupon to decide for the 
plaintiff or defendant, according to the law as it appears on the 
face of the record, irrespective of the findings on the issues in 
fact; because immaterial issues may be raised, and the facts 
found may, therefore, be of no moment. Consequently, where 
judgment has been given for one party, when, on the whole 
record, it ought to have been for the other, there is error 
in law. 
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In order to bring error, the suitor who conceived himself 
aggriev^ and who was called the plaintiff in error, sued out of 
Chancery a writ of error; which, in an action at law at West- 
minster, was addressed to the Chief Justice or Chief Baron, and 
commanded him to send a transcript of the record, and other 
proceedings in his court under his seal to the Court of Exchequer 
Chamber, which was till recently the Court of Appeal, in order 
that the same being examined by the judge of that Court, they 
might cause to be farther done thereupon, what of right ought to 
be done. To this writ, the Lord Chief Justice or Chief Baron, or 
in case of error brought upon the judgment of inferior courts, the 
judge of the court to which the writ of error was directed, made a 
return of a transcript as directed, and the record and proceedings 
were thus at once brought before the court of error for review. 

A simpler method was provided in 1852 for bringing error on 
the judgments of the superior courts of law, by making error a 
step in the cause ; the party aggrieved merely alleging error in 
a memorandum, which was filed in court, with a statement of the 
grounds of error intended to be argued, and both served on the 
opposite party, so as to supersede execution, until defcult in 
putting in bail in error — afltanance of the judgment — or the 
proceedings being otherwise disposed of. 

The mode of appealing from a decree in equity was by an 
application for rehearing. And this procedure is now of general 
application in the High Court. Proceedings in error in actions 
therein are abolished ; and all appeals are by way of rehearing, 
and brought before the court of appeal in a summary way by 
notice of motion. 

The appellant produces to the proper officer of the court of 
appeal an office copy of the judgment or order complained of, 
and leaves with him a copy of the notice of appeal to be filed ; 
and the appeal is thereupon set down in a list of appeals, and 
comes on to be heard according to its order in that list. The 
notice of appeal is next served upon all parties directly affected 
by the appeal. It is not necessary to serve parties not so affected ; 
but the court of appeal, under whose control the action, by 
the entry of the appeal, is now brought, may direct notice to be 
served on all or any parties to it, or upon any person not a 
party, and in the meantime postpone or adjourn the hearing of 
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the appeal^ or give such judgment and make such order as might 
have been giren or made, if the persons served with such notice 
had been originally parties. 

The respondent has thus notice that the judgment in his 
favour is complained of. He is not called upon to join issue in 
any way with the appellant ; nor is it necessary that he should 
give any notice of motion by way of cross appeal ; unless he 
intends upon the hearing, to contend that the decision of the 
court below should be varied; in which case, he must give 
notice to any parties who may be affected by such contention. 
For in order that every matter in controversy between the parties 
may not only be determined in the existing action, but may be 
determined finally and conclusively, the powers of the court of 
appeal have been greatly extended. 

The judgment of a court of error might have been either in 
affirmance of the former judgment ; or that it should be reversed 
for error in law ; or that the plaintiff should be barred of hie 
right to bring error, as when a plea of the statute of limitation! 
had been found for the defendant. The court of appeal in equity 
had more extensive powers ; the courts of appeal from the othei 
courts could only consider the cases before them. 

The court of appeal, as now constituted, has not only all th< 
powers and duties of the court of first instance ; but also ful 
power to receive further evidence upon questions of fact, eithe 
by oral examination in court, by affidavit, or by deposition take] 
before an examiner or commissioner. 

It has also power not only to give any judgment and mak 
any order which ought to have been given or made; but t 
make such further or other order as the case may requin 
And all these powers may bo exercised, notwithstanding th 
notice of appeal may be against part only of the decision of th 
court below, and may be so exercised in favour of all or any < 
the respondents or parties, although such respondents or parti< 
may not have appealed from or complained of the decision. 

The costs of appeal are also entirely in the discretion of tl 
court of appeal ; which, however, generally follows the rule 
law. For there, when the judgment of the court below w 
affirmed, or the plaintiff in error non pros'd, the defendant w 
entitled to damages and costs, as well as to interest upon the su 
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a^wded him by the court below for the time that execution haa 
been delayed; but if the judgment of the court below was 
reverse^ each party must have paid his own costs. 

If, as may happen, execution has been levied on the appellant 
for debt or damages, he is entitled to a writ of restitution, in 
order that he may recover all that he has thereby lost For his 
appeal does not operate as a aiay of execution or of proceedings 
under the decision appealed from, except so far as the court 
appealed from, or any judge thereof, or the court of appeal, may 
so order. 

No appeal against a judgment of the court of appeal can be 
brought, except by the special leave of the court itself, after the 
expiration of one year from the date of such judgment ; and no 
appeal lies, except by leave of the court or of the judge making 
the order, against an order as to costs only. But no judgment 
in this court of appeal is final on the merits of a cause. For 
from hence a further appeal lies to the House of Lords, which 
is strictly a court of appeal, having none of the powers of the 
courts below, as courts of first instance. And therefore, if 
anything further is to be done in the cause of the action, it 
must be remitted with directions to the court in which it was 
originally brought. 

To the decisions of the House of Lords all other tribunals 
must submit and conform their own. 


CHAPTER XVIL 

OF EXECUTION. 

The last step in an action is the execution of the judgment, 
which is done in different manners, according to the nature 
of the action, and of the judgment which is given therein. 

If the plaintiff recovers in an action, whereby the possession 
of land is awarded to him, the writ of execution is a habere facias 
possessionem; which directs the sheriff to give actual possession 
to the claimant of the land recovered ; in the execution of which 
the sheriff may take with him the posse comitatus, or power of 
the county ; and may justify breaking open doors, if the posses^ 
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the appeal, or give such judgment and make such order as might 
have been given or made, if the persons served with such notice 
had been originally parties. 

The respondent has thus notice that the judgment in his 
favour is complained of. He is not called upon to join issue in 
any way with the appellant ; nor is it necessary that he should 
give any notice of motion by way of cross appeal; unless he 
intends upon the hearing, to contend that the decision of the 
court below should be varied; in which case, he must give 
notice to any parties who may be affected by such contention. 
For in order that every matter in controversy between the parties 
may not only be determined in the existing action, but may be 
determined finally and conclusively, the powers of the court of 
appeal have been greatly extended. 

The judgment of a court of error might have been either in 
affirmance of the former judgment ; or that it should bo reversed 
for error in law ; or that the plaintiff should be barred of his 
right to bring error, as when a plea of the statute of limitations 
had been found for the defendant. The court of appeal in equity 
had more extensive powers ; the courts of appeal from the other 
courts could only consider the cases before them. 

The court of appeal, as now constituted, has not only all the 
powers and duties of the court of first instance ; but also full 
power to receive further evidence upon questions of fact, either 
by oral examination in court, by affidavit, or by deposition taken 
before an exammer or commissioner. 

It has also power not only to give any judgment and make 
any order which ought to have been given or made; but to 
make such further or other order as the case may require. 
And all these powers may be exercised, notwithstanding the 
notice of appeal may be against part only of the decision of the 
court below, and may be so exercised in favour of all or any of 
the respondents or parties, although such respondents or parties 
may not have appealed from or complained of the decision. 

The costs of appeal are also entirely in the discretion of the 
court of appeal ; which, however, generally follows the rule of 
law. For there, when the judgment of the court below was 
affirmed, or the plaintiff in error rton •pros'd, the defendant was 
entitled to damages and costs, as well as to interest upon the sum 
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^warded him by the court below for the time that execution has 
)e6n delayed; but if the judgment of the court below was 
eversed, each party must have paid his own costs. 

If, as may happen, execution has been levied on the appellant 
or debt or damages, he is entitled to a writ of restitution, in 
»rder that he may recover all that he has thereby lost For his 
ippeal does not operate as a stay of execution or of proceedings 
inder the decision appealed from, except so far as the court 
ippealed from, or any judge thereof, or the court of appeal, may 
50 order. 

No appeal against a judgment of the court of appeal can be 
brought, except by the special leave of the court itself, after the 
axpiration of one year from the date of such judgment ; and no 
Appeal lies, except by leave of the court or of the judge making 
the order, against an order as to costs only. But no judgment 
in this court of appeal is final on the merits of a cause. For 
from hence a further appeal lies to the House of Lords, which 
is strictly a court of appeal, having none of the powers of the 
courts below, as courts of first instance. And therefore, if 
anything further is to be done in the cause of the action, it 
must be remitted with directions to the court in which it was 
originally brought. 

To the decisions of the House of Lords all other tribunals 
must submit and conform their own. 


CHAPTEB XVII. 

OF EXECUTION. 

The last step in an action is the execution of the judgment, 
which is done in different manners, according to the nature 
of the action, and of the judgment which is given therein. 

If the plaintiff recovers in an action, whereby the possession 
of land is awarded to him, the writ of execution is a habere facias 
possessionem; which directs the sheriff to give actual possession 
to the claimant of the land recovered ; in the execution of which 
the sheriff may take with him the posse comitatus^ or power of 
the county ; and may justify breaking open doors, if the posses* 
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the appeal, or give such judgment and make such order as might 
have been given or made, if the persons served with such notice 
had been originally parties. 

The respondent has thus notice that the judgment in his 
favour is complained of. He is not called upon to join issue in 
any way with the appellant ; nor is it necessary that he should 
give any notice of motion by way of cross appeal; unless he 
intends upon the hearing, to contend that the decision of the 
court below should be varied; in which case, he must give 
notice to any parties who may be affected by such contention. 
For in order that every matter in controversy between the parties 
may not only be determined in the existing action, but may be 
determined finally and conclusively, the powers of the court of 
appeal have been greatly extended. 

The judgment of a court of error might have been either in 
affirmance of the former judgment ; or that it should be reversed 
for error in law ; or that the plaintiff should be barred of his 
right to bring error, as when a plea of the statute of limitations 
had been found for the defendant. The court of appeal in equity 
had more extensive powers ; the courts of appeal from the other 
courts could only consider the cases before them. 

The court of appeal, as now constituted, has not only all the 
powers and duties of the court of first instance ; but also full 
power to receive further evidence upon questions of fact, either 
by oral examination in court, by affidavit, or by deposition taken 
before an examiner or commissioner. 

It has also power not only to give any judgment and make 
any order which ought to have been given or made; but to 
make such further or other order as the case may require. 
And all these powers may be exercised, notwithstanding the 
notice of appeal may be against part only of the decision of the 
court below, and may be so exercised in favour of all or any of 
the respondents or parties, although such respondents or parties 
may not have appealed from or complained of the decision. 

The costs of appeal are also entirely in the discretion of the 
court of appeal ; which, however, generally follows the rule of 
law. For there, when the judgment of the court below was 
affirmed, or the plaintiff in error non jtros'd, the defendant was 
entitled to damages and costs, as well as to interest upon the sum 
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awarded him by the court below for the time that execution has 
been delayed; but if the judgment of the court below was 
reversecT, each party must have xjaid his own costs. 

If, as may happen, execution has been levied on the appellant 
for debt or damages, he is entitled to a writ of restitution, in 
order that he may recover all that he has thereby lost For his 
appeal does not operate as a stay of execution or of proceedings 
under the decision appealed from, except so far as the court 
appealed from, or any judge thereof, or the court of appeal, may 
so order. 

No appeal against a judgment of the court of appeal can be 
brought, except by the special leave of the court itself, after the 
expiration of one year from the date of such judgment ; and no 
appeal lies, except by leave of the court or of the judge making 
the order, against an order as to costs only. But no judgment 
in this court of appeal is final on the merits of a cause. For 
from hence a further appeal lies to the House of Lords, which 
is strictly a court of appeal, having none of the powers of the 
courts below, as courts of first instance. And therefore, if 
anything further is to be done in the cause of the action, it 
must be remitted with directions to the court in which it was 
originally brought. 

To the decisions of the House of Lords all other tribunals 
must submit and conform their own. 


CHAPTER XVIL 

OP EXECUTION. 

The last step in an action is the execution of the judgment, 
which is done in different manners, according to the nature 
of the action, and of the judgment which is given therein. 

If the plaintiff recovers in an action, whereby the possession 
of land is awarded to him, the writ of execution is a hahere facias 
possessionem; which directs the sheriff to give actual possession 
to the claimant of the land recovered ; in the execution of which 
the sheriff may take with him the posse comitatus^ or power of 
the county; and may justify breaking open doors, if the posses* 
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fiion be not quietly delivered. But, if it be peaceably yielded up 
the delivery of a twig, a turf, or the ring of the door is sufficien 
execution of the writ. 

Upon a presentation to a benefice recovered in a q'tmre impedii 
the execution is by a writ de clerico admittendo ; directed to th< 
bishop or archbishop, and requiring him to admit and instituh 
the clerk of the plaintiff. 

In other actions, where the judgment is that something ir 
special be done or rendered, a special writ of execution issues tc 
the sheriff according to the nature of the case. 

Thus after judgment in an action by a replevisor, the writ oi 
execution to obtain a return of the goods is the writ de retome 
hahendo: and, if the distress be eloigned, the defendant shall 
have a capias in withernam; but on the plaintifTs tendering the 
damages the process in withernam is stayed. 

In detinue^ after judgment, the plaintiff may have a special 
writ for the delivery of the property ; and if the chattel cannot 
be found, the sheriff shall distrain the defendant by all his lands 
and chattels till he render the same. Of the same nature is the 
writ of execution, which may be had after judgment in an action 
for breach of a contract to deliver specific goods for a price in 
money. The plaintiff, either by the same or a separate writ of 
execution, is entitled to have also levied the damages, costs, and 
interest, if any, recovered in the action. 

A judgment for the recovery of any property other than land 
or money, may also be enforced by writ of attachment, or writ 
of sequestration. 

A writ of attachment commands the sheriff to attach the 
person against whom it is issued, and to have him in court to 
answer as well touching the contempt, which he is alleged to 
have committed, as to such other matter as shall be laid to his 
charge, and to abide and perform such order as the court may 
make ; which writ the sheriff is to obey and return like all other 
writs, reporting its execution to the court. This was the 
ordinary process of the Court of Chancery against the perstm ; 
as was the capias in the courts of common law, until imprison- 
ment, as a means of enforcing payment of debt, was abolished. 
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Where it is now allowed, an attachment cannot issue without 
the leave of the court or of a judge, and then only after notice 
to the party against whom it is to be issued. 

A writ of sequestration, which is not to be confounded with 
the sequestrari facias de honis ecclesiasticis, is directed to com- 
missioners therein named, commanding them to take possession 
of all the property, real and personal, of the person against 
whom it is issued. Originally it was a process, in the nature ot 
the repeated distresses at common law, to compel appearance in 
Chancery; but as final process it soon became, and has long 
been, a means of obtaining obedience to a decree of the court. 
It issues where any person is directed to pay any money into 
court or to do any other act in a limited time, after due service 
of the order, and refusal or neglect to obey the same within the 
time limited. It authorizes the commissioners to enter upon 
the land, collect the rents, and realize the effects of the person 
against whom it is issued, the proceeds being paid into court to 
abide its further order ; in other words, to be applied in satisfy- 
ing the judgment. 

This writ is not applicable to enforcing a judgment, where 
money only is recovered, as a debt or damages. In such cases 
the execution is either against the goods and chattels of the 
debtor ; or against his goods and the pi'ofits of his lands ; or 
against his goods and the possession of his lands. 

The writ of execution against the goods and chattels of a 
judgment debtor is called a fieri facias, from the words in it 
whereby the sheriff is commanded, quod fieri facias de bonis, that 
he cause to be made of the goods and chattels of the defendant 
the sum or debt recovered. The sheriff may not break open any 
outer doors to execute this writ ; but must enter x)eaceably ; and 
may then break open any inner door in order to take the goods, 
which includes money, cheques, bank notes, bills of exchange, 
bonds, &c. And he may sell the goods and chattels, even an 
estate for years, which is a chattel real, till he has raised enough 
to satisfy the judgment and costs: first paying the landlord 
of the premises, upon which the goods are found, the arrears of 
rent then due, not exceeding one year’s rent in the whole. 

If any claim be made by a third party to the goods seized, the 
sheriff may Interplead, that is, obtain from a judge at chambers. 
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8ion be not quietly delivered. But, if it be peaceably yielded up, 
the delivery of a twig, a turf, or the ring of the door is sufficient 
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person against whom it is issued, and to have him in court to 
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have committed, as to such other matter as shall be laid to his 
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Where it is now allowed, an attachment cannot issue without 
the leave of the court or of a judge, and then only after notice 
to the party against whom it is to be issued. 

A vyrit of sequestration, which is not to be confounded with 
the sequestrari facias de bonis ecclesiasticis, is directed to com- 
missioners therein named, commanding them to take possession 
of all the property, real and personal, of the person against 
whom it is issued. Originally it was a process, in the nature ot 
the repeated distresses at common law, to compel appearance in 
Chancery; but as final process it soon became, and has long 
been, a means of obtaining obedience to a decree of the court. 
It issues where any person is directed to pay any money into 
court or to do any other act in a limited time, after due service 
of the order, and refusal or neglect to obey the same within the 
time limited. It authorizes the commissioners to enter upon 
the land, collect the rents, and realize the effects of the person 
against whom it is issued, the proceeds being paid into court to 
abide its further order ; in other words, to be applied in satisfy- 
ing the judgment. 

This writ is not applicable to enforcing a judgment, where 
money only is recovered, as a debt or damages. In such cases 
the execution is either against the goods and chattels of the 
debtor ; or against his goods and the profits of his lands ; or 
against his goods and the possession of his lands. 

The writ of execution against the goods and chattels of a 
judgment debtor is called a fieri facias, from the words in it 
whereby the sheriff is commanded, quod fieri facias de bonis, that 
he cause to be made of the goods and chattels of the defendant 
the sum or debt recovered. The sheriff may not break open any 
outer doors to execute this writ; but must enter peaceably; and 
may then break open any inner door in order to take the goods, 
which includes money, cheques, bank notes, bills of exchange, 
bonds, &c. And he may sell the goods and chattels, even an 
estate for years, which is a chattel real, till! he has raised enough 
to satisfy the judgment and costs: firsti paying the landlord 
of the premises, upon which the goods ari found, the arrears of 
rent then due, not exceeding one year's remt in the whole. 

If any claim be made by a third party ti the goods seized, the 
sheriff may Interplead, that is, obtain from] a judge at chambers. 
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sion be not quietly delivered. But, if it be peaceably yielded up, 
the delivery of a twig, a turf, or the ring of the door is sufficient 
execution of the writ. 

Upon a presentation to a benefice recovered in a quare impedit, 
the execution is by a writ de clerico admittendo ; directed to the 
bishop or archbishop, and requiring him to admit and institute 
the clerk of the plaintiff. 

In other actions, where the judgment is that something in 
special be done or rendered, a special writ of execution issues to 
the sheriff according to the nature of the case. 

Thus after judgment in an action by a replevisor, the writ of 
execution to obtain a return of the goods is the writ de retomo 
hdbendo: and, if the distress be eloigned, the defendant shall 
have a capias in withernam ; but on the plaintiff’s tendering the 
damages the process in withernam is stayed. 

In detinucy after judgment, the plaintiff may have a special 
writ for the delivery of the property ; and if the chattel cannot 
be found, the sheriff shall distrain the defendant by all his lands 
and chattels till he render the same. Of the same nature is the 
writ of execution, which may be had after judgment in an action 
for breach of a contract to deliver specific goods for a price in 
money. The plaintiff, either by the same or a separate writ of 
execution, is entitled to have also levied the damages, costs, and 
interest, if any, recovered in the action. 

A judgment for the recovery of any property other than land 
or money, may also be enforced by writ of attachment, or writ 
of sequestration. 

A writ of attachment commands the sheriff to attach the 
person against whom it is issued, and to have him in court to 
answer as well touching the contempt, which he is alleged to 
have committed, as to such other matter as shall be laid to his 
charge, and to abide and perform such order as the court may 
make ; which writ the sheriff is to obey and return like all other 
writs, reporting its execution to the court. This was the 
ordinary process of the Court of Chancery against the person ; 
as was the capias in the courts of common law, until imprison- 
ment, as a means of enforcing payment of deU, was abolished. 
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Where it is now allowed, an attachment cannot issue without 
the leave of the coiirt or of a judge, and then only after notice 
to the party against whom it is to be issued. 

A vjrit of sequestration, which is not to be confounded with 
the seqtiestrari facias de honis ecclesiasticis, is directed to com- 
missioners therein named, commanding them to take possession 
of all the property, real and personal, of the person against 
whom it is issued. Originally it was a process, in the nature ot 
the repeated distresses at common law, to compel appearance in 
Chancery; but as final process it soon became, and has long 
been, a means of obtaining obedience to a decree of the court. 
It issues where any person is directed to pay any money into 
court or to do any other act in a limited time, after due service 
of the order, and refusal or neglect to obey the same within the 
time limited. It authorizes the commissioners to enter upon 
the land, collect the rents, and realize the effects of the person 
against whom it is issued, the proceeds being paid into court to 
abide its further order ; in other words, to be applied in satisfy- 
ing the judgment. 

This writ is not applicable to enforcing a judgment, where 
money only is recovered, as a debt or damages. In such cases 
the execution is either against the goods and chattels of the 
debtor ; or against his goods and the profits of his lands ; or 
against his goods and the possession of his lands. 

The writ of execution against the goods and chattels of a 
judgment debtor is called a fieri facias, from the words in it 
whereby the sheriff is commanded, quod fieri facias de honis, that 
he cause to be made of the goods and chattels of the defendant 
the sum or debt recovered. The sheriff may not break open any 
outer doors to execute this writ; but must enter peaceably; and 
may then break open any inner door in order to take the goods, 
which includes money, cheques, bank notes, bills of exchange, 
bonds, (fee. And he may sell the goods and chattels, even an 
estate for years, which is a chattel real, till' he has raised enough 
to satisfy the judgment and costs: firsii paying the landlord 
of the premises, upon which the goods arA found, the arrears of 
rent then due, not exceeding one year’s remt in the whole. 

If any claim be made by a third p,rty la the goods seized, the 
sheriff may Interplead, that is, obtain from! a judge at chambers. 
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a summons calling upon the execution creditor and the claimant 
to appear and maintain their respectiye claims; which if the 
claimant fail to do, his claim is barred. But if both parties 
appear, the judge decides between them, or an interpleader 
issue to try the right of property, is directed, on which the 
parties go to trial. If the question be one of law, a case may 
be stated for the court ; — the costs of these proceedings being 
in the discretion of the court, or of the judge by whom the 
matter is disposed of. 

If part only of the debt be leyied on a/m'/aaas, the creditor 
may resort to the other means with which the law provides him 
to realize his claim. For under this writ the goods, money and 
securities only of the debtor may bo taken. In order to get at 
any stock in the public funds, or stock or shares in public com- 
panies, which cannot be reached by the writ, the creditor may 
ibtain a judge’s order, charging such property with payment of 
D^a^'mount for which judgment has been recovered. This order 
given umade in the first instance ex parte^ and on notice being 
charged, it operates** company whose stock or shares are to be 
upon such remedies ^ ^ distringas ; the creditor having there- 
charge had been mad as would have been entitled to, if the 
proceedings can, howi^ in ins favour by the debtor himself. No 
of it, till six calendar i^ver, be taken by him to have the benefit 
not give him any direc^<>nths have elapsed. For the order does 
the debtor from dispet right to the property ; it simply prevents 
compel the debtor eit) *ing of it to others ; and the court will 
creditor to become posyicr to redeem the property, or allow the 
if any, of prior incuml5<Bcssed of it, subject of course to the claims, 
By neither of thes^ '^rancers. 

by bills, bonds, or oti> methods, however, can delts not secured 
to the creditor. Thet^sr tangible securities, be made available 
only to discover, butt' law, therefore, further enables him not 
coif of, the debts duot to attach and compel payment to him- 
debts, owing to a debik to his debtor ; as a judge may order all 
a garnishee, to be atta^ jor hy any third person, who is designated 
order to discover the ei^io'lied to answer the judgment debt ; and in 
oral examination of thor^istence and amount thereof, may direct the 
on being served on thjrtf© debtor himself. The order of attachment 
ine eamishce. binds the debts owing by him. 
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if any, in his hands ; and he may then be ordered to appear, and 
show cause why he should not pay the same to the judgment 
creditor. If the garnishee does not dispute the debt being due 
from him to the judgment debtor, he may safely pay the amount 
into court ; but if he fails to do so, or to appear to the summons, 
execution may be sued out against him, without any previous 
writ or process. If he disputes his liability, he must appear 
upon the summons and do so ; any question necessary to deter- 
mine his liability being tried in the ordinary way ; the result 
being, if the question be decided against him, that payment 
made by, or execution levied upon him, is a valid discharge, as 
against the judgment debtor, to the extent of the amount paid 
or levied. 

So that either by a writ oi fieri /aaa«,an order charging stock 
or shares with the amount of the judgment, or an attachment of 
moneys owing to the judgment debtor, may the creditor obtain 
satisfaction out of the goods and chattels of his debtor. 

The writ of levari facias commands the sheriff to seize all the 
goods of the debtor, and receive the profits of his lands, till 
satisfaction be made to the creditor. Little use is now made of 
this writ ; the remedy by eleyit, which takes possession of the 
lands themselves, being more effectual. But of tliis species is 
the writ of execution proper only to ecclesiastics ; which is given 
when the sheriff, upon a common writ of execution issued, 
returns that the defendant is a beneficed clerk, not having any 
lay fee. In this case a writ goes to the bisliop of the diocese, 
in the nature of a levari or fieri facias, to levy the debt and 
damages de honis ecdesiasticis, which are not to be touched by 
lay hands : and thereupon the bishop sends out a seqmstration 
of the profits of the clerk’s benefice, directed to the church- 
wardens, to collect the same and pay them to the plaintiff, till 
the full sum be raised. 

The writ of elegit is so called because it is in the election of 
the plaintiff whether he will sue out this writ or the former 
one, by which the defendant’s goods and chattels are not 
sold, but only appraised ; and all of them, except oxen and 
beasts of the plough, are delivered to the plaintiff, at such 
reasonable appraisement and price, in part of satisfaction of his 
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debt. If the goods are not sufficient, then his lands are also to 
be delivered to the plaintiff; to hold, till out of the rents and 
profits thereof the debt be levied, or till the defendant’s interest 
he expired ; as till the death of the defendant, if he be tenant 
for life or in tail. During this period the plaintiff is called 
tenant by elegit. 

The debtor may, however, have an estate or interest which 
cannot be delivered under an elegit, as, for instance, a remainder 
or reversion, or an equity of redemption. But the judgment 
itself by statute now operates as a charge, which the court will 
realize if necessary, on all lands to which the defendant is en- 
titled for any estate or interest whatever, whether in possession, 
reversion, remainder, or expectancy, or over which he had any 
disposing power, &c., and is thus binding against him and all 
claiming under him after the judgment. 

By these several writs and proceedings, the whole of the 
judgment debtor’s property, real and personal, may be resorted 
to, in satisfaction of the judgment. 

In some cases, as on recognizances, the lands and goods may 
be taken by the process called an extent or extendi facias, be- 
cause the sheriff is to cause the lands, &c., to be appraised to 
their full extended value, before he delivers them to the plaintiff, 
that it may be certainly known how soon the debt will be satisfied. 
Hence crown process of execution is usually the writ of extent ; 
for the debts of the crown, in suing out execution, are pre- 
ferred to that of every other creditor, who has not obtained 
judgment before the sovereign commenced his suit; and a judg- 
ment for the crown at common law affects all lands which his 
debtor has at or after the time of contracting his debt. As this 
rule of law might bo productive of very great hardship and in- 
justice, it is now however provided by statute, that no judgment, 
statute, recognizance, &c., shall avail against purchasers, mort- 
gagees, or creditors, unless and until a memorandum thereof be 
registered in the proper office; so that everybody has notice 
thereof, and it is his own fault if any one purchases or lends 
money on mortgage, without searching for judgments against 
the seller or mortgagor. 

What was formerly considered the most effectual writ of 
execution, was that under which the body of the defendant was 
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taken, viz., the capias ad satisfaciendum ; so called because the 
intent of it was to imprison the body of the debtor till satisfaction 
were made for the debt, costs, and damages. This was an 
execution of the highest nature, inasmuch as it deprived a man 
of his liberty, till he made the satisfaction awarded ; and there- 
fore, when a man was once taken upon this writ, no other 
process could be sued out against his lands or goods. If the 
debtor did not make satisfaction, he remained in prison till he 
did, or until he Ivas discharged as a bankrupt or insolvent. 
And at one time he might have remained in custody for life, if 
his creditors chose to allow him so to do ; a state of the law 
which gave rise to a kind of gaol delivery of debtors, which, 
recently, was effected once a month by the registrar of the Court 
of Bankruptcy or of the county court of the district within 
which the prison was situated. 

In 18G9 imprisonment for debt was abolished, except on: 
1. Default in payment of a penalty, or sum in the nature of a 
penalty, other than a penalty in respect of a contract ; 2. Default 
in payment of any sum recoverable summarily before justices of 
the peace ; 3. Default by a trustee ordered to pay any sum in 
his possession or under his control ; 4. Default by a solicitor in 
payment of costs, when ordered to pay costs for misconduct as 
a solicitor or in his character as an officer of the court ; 5. Default 
by a debtor in paying for the benefit of his creditors any portion 
of a salary or other income, ordered to be paid by a court of 
bankruptcy; and 6. Default in payment of sums in respect 
of the payment of which orders are by the Debtors Act, 1869, 
authorized to be made. 

In these excepted oases a person may still be committed to 
prison, but no person can be imprisoned, in any case, for more 
than a year. If therefore in the first, third, or fourth of these 
excepted cases there is a default, the defaulter may be attached. 
In all other cases of default in paying money, under an order or 
judgment, the plaintiff may take proceedings under the Debtors 
Act, which enables any court to commit to prison for a term not 
exceeding six weeks, or until payment of the sum due, any 
person who makes default in payment of any debt, or instalment 
of any debt, due from him in pursuance of any order or judg- 
ment of that or any other competent court. It must be proved 
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that the person making default either has or has had, since the 
date of the order or judgment, the means to pay the sum in 
respect of which he has made default, and has refused or 
neglected, or refuses or neglects, to pay the same. 

Hitherto of writs of execution, which put the party who has 
obtained judgment in possession of the lands or chattels, or of 
the debt, damages, or costs recovered in an action. When the 
judgment requires any person to do any act, other than the 
payment of money, or to abstain from doing any act, it may be 
enforced by attachment. If, therefore, the repetition or the con- 
tinuance of a wrongful act is prohibited, or the performance of 
a contract or duty is required, an injunction , in the nature of a 
writ of execution, may be obtained, which in case of disobedience 
will be followed by attachment. This method of proceeding has 
superseded the writ of mandamus, formerly in use to compel 
obedience to an order of the superior courts of common law ; but 
which is not to be confounded with the prerogative writ of man- 
damus, the nature and objects of which were explained in a 
previous chapter. Instead, however, of proceeding by injunction 
and attachment, the court may direct that the act required to 
be performed shall be done by the plaintiff, or some other person 
appointed by the court, at the expense of the difendant ; and upon 
its being done, the amount of the expense may bo ascertained 
either by writ of inquiry or otherwise, and payment thereof 
enforced in the ordinary way. 

Judgments between subject and subject related, in respect of 
the lands of the debtor, at common law, no farther back than the 
first day of the term in which they were recovered ; for the term 
being one day in contemplation of law, all judgments signed 
during term, related to the first day of the term. The Statute 
of Frauds, however, enacted that the judgment should not bind 
the land in the hands of a bond fde purchaser, but only from the 
day of actually signing the same; which is directed by the 
statute to be punctually entered on the record ; and must now 
be entered of the very day of the month and year when signed, 
and has no relation to any other day. 

The law has been further modifi^ by recent legislation. No 
judgment now affects any lands so as to avail against bond fide 
purchasers, mortgagees, or creditors, unless a memorandum 



REGISTRATION OF JUDGMENTS. 


411 


thereof be registered in the proper ofi&ce ; execntion issned and 
similarly registered ; and the lands actually delivered in execu- 
tion before the date of the conveyance, mortgage, or charge. Fur- 
ther, a creditor is not entitled to retain the benefit of an execu- 
tion against the trustee in bankruptcy of a debtor, unless he 
has completed the execution before any act of bankruptcy by 
the debtor. 

The object of this legislation, was to put judgments on the 
same footing as to land, which they previously had as to chattels, 
A judgment did not bind the debtor’s goods and chattels, but 
from the date of the writ of execution : which, by the Statute of 
Frauds, binds the goods in the hands of a stranger or a purchaser, 
only from the actual delivery of the writ to the sheriff, who is 
therefore ordered to indorse on the back of it the day of his 
receiving the same. No writ of execution, however, affects goods 
and chattels, ho^id fide sold for valuable consideration to a pur- 
chaser, who had no previous notice that the writ was m the 
hands of the sheriff. 

These are the methods which the law of England has pointed 
out for the execution of judgments: and when the plaintiff’s 
demand is satisfied, either by the voluntary payment of the 
defendant or performance by him of what he is commanded 
to do or by this compulsory process or otherwise, satisfaction 
ought to be entered on the record, that the defendant may 
not be liable to be hereafter harassed a second time on the 
same account. 
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BOOK THE FOUETH. 


OF PUBLIC WRONGS. 


CHAPTER I. 

OF THE NATUEE OP CRIMES; AND THEIR PUNISHMENT. 

In the consideration of public wrongs, with the means of their 
prevention and punishment, it is desirable to consider, firstly, 
the general nature of crimes and punishments; secondly, the 
persons capable of committing crimes; thirdly, their several 
degrees of guilt, as principals, or accessories; fourthly, the 
several species of crimes, with the punishment annexed to each ; 
fifthly, the means of preventing their perpetration ; and, sixthly, 
the method of inflicting those punishments. 

Firstly, as to the general nature of crimes and their punish- 
ment ; or the doctrine of the pleas of the crown; so called, because 
the sovereign is in law the person injured by every infraction 
of the public rights of the community, and is therefore the 
proper prosecutor for every public offence. 

I. A crime is an act committed, or omitted, in violation of a 
public law, either forbidding or commanding it. This general 
definition comprehends both crimes and misdemeanors, which, 
properly speaking, are synonymous terms. But in common 
usage the word crimes ” is made to denote such offences as 
are of a deeper dye; while smaller faults are comprised under 
the gentler name of misdemeanors ” only ; and are so designated 
in contradistinction io felonies : the former class comprehending 
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all indictable offences which do not fall within the other, such 
as assaults, nuisances, non-repair of a highway, and the like. 

The distinction of public wrongs from private, of crimes and 
misdemeanors from civil injuries, seems principally to consist 
in this : that private wrongs, or civil injuries, are an infringe- 
ment of the civil rights which belong to individuals ; public 
wrongs, or crimes and misdemeanors, are a violation of the 
public rights and duties due to the community. A crime in- 
cludes an injury ; every public offence is also a private wrong, 
and somewhat more ; it affects the individual, and it likewise 
affects the community. Thus murder is an injury to the life of 
an individual ; but the law considers the loss which the state 
sustains by being deprived of a member, and the pernicious 
example thereby set for others to do the like. Eobbery is an 
injury to private property ; were that all, a civil satisfaction in 
damages might atone for it : the pulUc mischief is the thing, for 
the prevention of which the law makes it a felony. In these 
atrocious injuries the private wrong is swallowed up in the 
public : mention is seldom made of satisfaction to the individual. 
There are crimes, however, of an inferior nature, in which the 
punishment is not so severe but that it affords room for a private 
compensation also; and herein the distinction of crimes from 
civil injuries is apparent. In the case of an assault, the aggressor 
may be punished criminally; and the party beaten may also 
sue for damages. So that the law has a double view : not only 
to redress the party injured, but also to secure the benefit of 
society, by punishing every violation of those laws which have 
been established for its tranquillity. 

n. Punishments are evils or inconveniences consequent upon 
crimes and misdemeanors ; infiicted by human laws, in conse- 
quence of disobedience or misbehaviour in those to regulate 
whose conduct such laws were made. 

1. The right of punishing crimes against the law of nature, as 
murder and the like, is, in a state of nature, vested in every 
individual. It must be vested in somebody; for the laws of 
nature would be fruitless, if no one could put them in execution ; 
and if that power is vested in any one, it must also be vested in 
mankind; since all are by nature equal. In a state of society 
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this right is transferred from individuals to the sovereign power; 
whereby men are prevented from being judges in their own 
causes, which is one of the evils that civil government is intended 
to prevent. Whatever power, therefore, individuals had of 
punishing offences against the law of nature, is vested in the 
magistrate, who bears the sword of justice by the consent of 
the community. 

Offences against the laws of society, which are mda prohibita^ 
and not mala in se, the magistrate is also empowered to punish ; 
and this by the consent of individuals, who, in forming societies* 
invested the sovereign power with the right of making laws, 
and of enforcing obedience to them when made. The lawfulness, 
therefore, of punishing such offenders is founded upon this 
principle, that the law by which they suffer was made by their 
own consent ; being a part of the original contract into which 
they entered when first they engaged in society. 

2. The end of human punishment is not expiation for the crime 
committed, but precaution against future offences of the same 
kind. This is effected, either by the amendment of the offender, 
for which purpose all corporal punishments, fines, and tem- 
porary imprisonments are inflicted: or, by deterring othfers 
by the dread of his example, which gives rise to all ignominious 
punishments: or by depriving the offender of the power to 
do future mischief ; which is effected by either putting him to 
death, or condemning him to perpetual confinement or exile. 

The measure of human punishments, therefore, can never be 
determined by any invariable rule; it must he left to the 
legislature to inflict such penalties as appear best calculated to 
prevent a repetition of the offence. Yet some general principles 
may be of assistance in allotting adequate punishment. Thus 
the greater and more exalted the object of an injury is, the more 
care should be taken to prevent that injury. Treason is there- 
fore punished with greater rigour than even actually IHlliTig a 
private subject. On the other hand, the violence of passion, or 
temptation, may sometimes alleviate crime. Theft, in case of 
hunger, is more worthy of compassion than when committed 
through avarice ; and to kill a man upon sudden resentxnent, is 
less penal than upon deliberate malice. The age, education. 
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and character of the offender; the repetition of the offence; the 
time, the place, the company wherein it was committed ; all these, 
and a thousand other incidents, may aggravate or extenuate the 
crime. Finally, punishments of unreasonable severity have less 
effect in preventing crimes, and amending the manners of a 
people, than such as are more merciful; and crimes are more 
effectually prevented by the certainty than by the severity of 
punishment ; for the severity of laws hinders their execution ; 
and when the punishment surpasses all measure, the public out 
of humanity prefers impunity. 


CHAPTER II. 

OF THE PERSONS CAPABLE OP COMMITTINa CRIMES. 

Secmdlyy what i)ersons are, or are not, capahh of committing 
crimes ; or, which is the same thing, who are exempted from the 
censures of the law upon the commission of those acts which in 
others would be punished. 

The general rule is, that no person is excused from punish- 
ment, except such as are expressly exempted. And all the 
excuses, which protect the committer of a forbidden act from 
punishment, may be reduced to this single consideration — the 
want or defect of will. An involuntary act, as it has no claim 
to merit, so neither can it induce guilt ; the concurrence of the 
will being the only thing that renders human actions either 
praiseworthy or culpable. To make a crime, there must be 
both will and act. For though, in foro conscientlc?, a design to 
do an imlawful act is as heinous as the commission of it, yet 
as no temporal tribunal can fathom the intentions of the mind, 
otherwise than as they are demonstrated by outward actions, it 
therefore cannot punish for what it cannot know. For which 
reason, in all temporal jurisdictions, an overt act is necessary to 
demonstrate the depravity of the will, before the individual is 
liable to punishment. And as a vicious will without a vicious 
act is no crime, so neither is an unwarrantable act without a 
vicious will. To constitute a crime, therefore, there must bo, 
first, a vicious will; and, secmdly, an unlawful act. 
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Now in three cases the will does not join with the act : 1. 
Where there is a defect of understanding. For whare there is 
no discernment, there is no choice ; and where there is no choice, 
there can be no act of the will. He, therefore, that has no 
understanding, can have no will to guide his conduct. 2. 
Where there is understanding and will sufficient, but not called 
forth and exerted at the time of the act done, as in the case of 
offences committed by chance or in ignorance. Here the will 
sits neuter ; and neither concurs with the act, nor disagrees to 
it. 3. Where the act is constrained by outward force. Here 
the will so far from concurring with the act, disagrees to what 
the individual is obliged to do. Infancy, idiocy, lunacy, fall 
under the first head; misfortune and ignorance, the second; 
and compulsion or necessity the third. 

The law sometimes privileges an mfant under twenty-one, as 
to misdemeanors : and particularly in cases of omission, as not 
repairing a bridge or a highway ; for, not having the command 
of his fortune, he cannot do that which the law requires of him. 
But for any breach of the peace, riot, or the like, an infant is 
equally liable to suffer as a person of full age. 

With regard to felonies, the capacity of doing ill, or contract- 
ing guilt, is not so much measured by years, as by the strength 
of the delinquent’s understanding and judgment. For one lad 
of eleven may have as much cunning as another of fourteen ; and 
in these cases, malitia svpj/let cetatem, 

A second case of deficiency in will, which excuses from guilt, 
arises also from a defective understanding, viz., in an idiot or 
a lunatic. The rule of law here is that furiosus furore solum 
punitur. Idiots and lunatics are therefore not punishable for 
their acts, if committed when under these incapacities. 

Artificial or voluntary contracted madness by drunkenness, the 
law looks upon os an aggravation of the offence, rather than as 
an excuse. The Eoman law made great allowances for this 
vice : per vinum delapsis capitalis poena remittitur ; but the law 
of England, considering how easy it is to counterfeit this ex- 
cuse, and how weak an excuse it is, will not suffer any man 
thus to privilege one crime by another. 

Another deficiency of will is where a man commits an unlawful 
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act by misfortune or chance, and not by design. This, when it 
affects the life of another, will he treated of hereafter ; at present 
it is enough to observe, that if any accidental mischief happens 
to follow from the performance of a lawful act in a lawful 
manner, the party is excused from all guilt ; but if a man be 
doing anything unlawful, and a consequence ensues which he 
did not foresee or intend, as the death of a man or the like, 
his want of foresight is no excuse; for, being guilty of one 
offence, in doing antecedently what is in itself unlawful, he 
is criminally liable for whatever consequences follow. 

Ignorance or mistake is another defect of will ; when a man, 
intending a lawful act, does that which is unlawful. Here, the 
deed and the will acting separately, there is not that conjunc- 
tion which is necessary to constitute a criminal act. 

The last sj^cies of defect of will arises from compulsion and 
necessity, of which nature is the obligation of civil subjection. 
The sheriff who burnt Latimer under Mary was not liable to 
punishment from Elizal>eth for executing so horrid an office. 

But the principal case where this constraint of a superior is 
allowed as an excuse for crime is in the case of a wife; for 
neither a son nor a servant is excused by the command or 
coercion of the parent or master. If a woman commit theft, 
burglary, or other civil offence by the coercion of her husband 
— or in his company, which the law construes coercion— she is 
not guilty of any crime, being considered as acting by compul- 
sion, and not of her own will. But this rule admits of exception 
in crimes mala in se, as murder and the like ; because it would 
be unreasonable to screen an offender from the punishment due 
to natural crimes, by the refinements of civil society. Where 
a wife offends alone, she is responsible as much as any feme- 
sole. 

Another species of compulsion or necessity is what the law 
calls duress per minas : or threats and menaces, which induce a 
fear of death or other bodily harm. Therefore, if a man be 
violently assaulted, and has no other means of escaping death, 
he is permitted to kill the assailant; for here the law of nature, 
and self-defence its primary canon, make him his own protector. 

There is a third necessity, viz., when a man has his choice of 
»wo evils, and being obliged to choose one, he chooses the least 
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pernicious of the two. Where, for instance, a man, by the 
command of the law, is bound to arrest another for a capital 
offence, and resistance is made ; here it is justifiable and even 
necessary to wound or perhaps to kill the offender, rather than 
permit the murderer to escape. 

There has been much speculation whether a man in extreme 
want of food or clothing may justify stealing either, to relieve 
his present necessities ? The law of England admits no such 
excuse; for sufficient provision is made for the poor by the 
power of the civil magistrate. 

One other instance only need ho added in which the law 
supposes an incapacity of doing wrong, from the perfection of 
the person ; viz., in the case of the sovereign ; whom the law 
will not suppose capable of committing a folly, much less a 
crime. 


CHAPTEK III. 

OF PRINCIPALS AND ACCESSORIES. 

The degrees of guilt among persons that arc ca])al)lc of offend- 
ing, viz., afi jjrincijHiJy or as accessory, vary. 

I. A man may principal in an offence in two degrees. A 
principal in the first degree is he that is the perpetrator of the 
crime ; in the second degree, he is who is present, aiding and 
alKjtting the act to bo done. Which prestave need not bo an 
actual standing by, within sight or hearing; but may be con- 
structive, as when one commits a robbery or murder, and 
another keeps w^atch or guard at a convenient distance. Tliis 
rule has also other exceptions: for, in case of murder by poison- 
ing, a man may be a ])rincipal felon, by preparing the i)oison, 
or persuading another to drink it; and yet not administer it 
himself, nor be present when the deed of poisoning is committed. 

II. An accessory is he who is not the chief actor in the offence, 
nor present at its performance, but is in some way concerned 
therein, either before or after the fact. In considering these 
different degrees of guilt, it will be convenient firstly, to examine 
what offences admit of accessories, and what not ; secondly, who 
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may be an accessory lefore the fact: thirdly, who may be an 
accessory after it: and, lastly, how accessories, considered as 
such, and distinct from principals, are treated. 

1. In high treason there are no accessories, but all are prin- 
cipals: the same act that makes a man accessory in felony, 
making him a principal in high treason. In murder and other 
felonies, there may \yo accessories : except only in those offences 
which are sudden and unpremeditated, as manslaughter and the 
like; which, therefore, cannot haye any accessories before the 
fact. So too in misdemeanors and all crimes under felony, there 
are no accessories either hefoi'e or after the fact ; but all persons 
concerned, if guilty at all, arc principals. 

2. An accessory Infore the fact, is one, who being absent at 
the time of tlie crime committed, doth yet procure, counsel, or 
command another to commit a crime. Herein absence is neces- 
sary to make him an accessory ; for if such procurer he present, 
he is a princii)al. If A advises B to kill another, and B Joes it 
in the absence of A, B is priueijm!, and A is accessory in the 
murder. And whoever procui*es a felony to bo committed, 
though it be by the intervention of a third person, is an accessory 
before the fact. 

3. An accessory after the fact may Ikj where a person, know- 
ing a felony to have been committed, receives, relic‘ves, comforts, 
or assists tlie felon. Therefore, to make an accessory er post 
facto, it is, firstly, requisite that he knows of the felony com- 
mitted; and, secondly, ho must receive, relievo, comfort, or 
assist him. Any assistance whatever given to a felon, to hinder 
his being a])prehcnded, tried, or suffering punishment, makes 
the assistor an accessory. To convey instruments to a felon to 
enable him to break gaol, makes a man an accessory to the 
felony. But to relieve a felon in gaol with necessaries is no 
offence ; for the crime imputable to this kind of accessory is the 
hindrance of jmblic justice, by assisting the felon to escajie. To 
buy or receive stolon goods, knowing them to be stolon, is at 
common law a misdemeanor, and made not the receiver an 
accessory, because ho received the goods only, and not the felo^i. 
All such receivers are now accessories and felons. 

The felony must be complete at the time of the assistance 

2 JB 2 
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given, else it makes not the assistant an accessory. As if one 
wounds another mortally, and a person assists the delinquent 
before death ensues, this does not make him an accessory ; for, 
till death ensues, there is no felony committed. But where a 
felony is complete, the nearest relations may not aid or receive 
one another. If the parent assists his child, or the child his 
parent, if the brother receives the brother, the master his servant, 
or the servant his master, or even if the husband receives his 
wife, who have any of them committed a felony, the receivers 
liecome accessories ex post faxto. But a feme-covert cannot 
l>ecome an accessory by the receipt and concealment of her 
husband ; for she is presumed to act under his coercion. 

4. The rule of the ancient law was that accessories should 
suffer the same punishment as the principal. But this is now 
altered as to accessories after the fact, whose offence is obviously 
of a lower degree of guilt to that of the principal, as tending 
chiefly to evade public justice. Accessories before the fact may 
1)6 indicted and punished in all respects like the principal. 


CHAPTER IV. 

or OFFENCES AGAINST GOD AND BELIGION. 

Human laws, as has been already pointed out, have no concern 
with any but social and relative duties, l>eing intended only 
to regulate the conduct of man as a member of society. All 
crimes ought, therefore, to l>e estimated merely according to 
the mischief which they produce in society ; and consequently 
private vices or the breach of absolute duties, cannot be the 
object of any municipal law, any further than as by their evil 
example, or other pernicious effects, they prejudice the com- 
munity, and thereby become public crimes. Drunkenness, if 
committed privately, is beyond the knowledge, and, of course, 
l)eyond the reach of human tribunals; if committed publicly, 
its evil example makes it liable to temporal censures. 

On the other hand, there are some misdemeanors, not in 
themselves criminal, which are unlawful by the positive consti- 
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tutions of the state, such as poaching, smuggling, and the like. 
These are naturally no offences at all ; their criminality consists 
in their disobedience to the supreme power, which has the right 
of making some things unlawful which are in themselves 
indifferent. Considering, therefore, all offences as deriving 
their guilt from the law, they may be distributed under 
the following heads: firstly, those which are injurious to 
religion ; secondly, such as violate the laws of nations ; thirdly, 
such as affect the executive power of the state; fourthly, 
such as infringe the rights of the public or commonwealth ; 
and, lastly, such as derogate from the rights and duties of 
individuals. 

I. Of offences against religion, the first is apostasy; or a total 
renunciation of Christianity, by embracing either a false 
religion, or no religion at all. This offence is within the cogni- 
zance only of the ecclesiastical courts, which correct the offender 
pro salute animoe, 

II. A second offence is heresy ; which consists not in a total 
denial of Christianity, but of some of its essential doctrines, 
publicly and obstinately avowed. What doctrines are to be 
considered heresy are left to the detonnination of the eccle- 
siastical judge ; and what ought to have alleviated the punish- 
ment, the uncertainty of the crime, seems in the early Christian 
centuries rather to have enhanced it. For to the blind zeal 
of the age only, can bo attributed the capital punishments 
inflicted on the Donatists and Manichaeans by the emperors 
Theodosius and Justinian ; and the constitution of the emperor 
Frederic, adjudging all persons to be burnt with fire, who were 
convicted of heresy by the ecclesiastical judge. The same 
emperor, indeed, ordained that if any temporal lord, when 
admonished by the church, should neglect to clear his territories 
of heretics within a year, it should bo lawful to seize and occupy 
the lands, and utterly to exterminate the heretical possessors. 
And upon this foundation was built that arbitrary power, so 
long claimed and so fatally exerted by the Roman Curia, of 
disposing oven of the kingdoms of refractory princes to more 
dutiful sons of the church. 

It is not to be expected that this island should be free from the 
persecutions which deformed Christianity ; and there is, accord- 
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ingly, among our ancient precedents a writ de hceretico com- 
hurendoy which is thought to bo as old as the common law itself. 
A conviction could not be had, however, in any ecclesiastical 
court, but only before the archbishop himself in a provincial 
synod ; till in the reign of Henry IV., the clergy obtained an 
act of parliament, which sharpened the edge of persecution by 
enabling the diocesan alone to convict of heretical tenets ; and 
unless the convict abjured his opinions, the sheriff was bound 
ex officio, if required by the bishop, to commit the unhappy 
victim to tho flames. The power of the ecclesiastics was 
afterwards somewhat moderated ; the statute 25 Hen. VIII. c. 
14, declaring that offences against the see of Home are not 
heresy; and tlie ordinary being thereby restrained from pro- 
ceeding in any c>ase upon mere suspicion. And yet the spirit of 
persecution was not then abated, but only diverted into a lay 
channel. For in six years afterwards, the Six Articles were 
enacted ; and a new and mixed jurisdiction of clergy and laity 
established for the trial of heretics. 

In the time of Edward VI. and Mary there were repeals and 
revivals of these sanguinary laws; and finally by 1 Eliz. c. 1, all 
these statutes were repealed and the jurisdiction of heresy left 
as at common law, viz., as to the infliction of censures in the 
ecclesiastical courts ; and in case of burning tho heretic, in the 
provincial synod only. The writ de hceretico corriburendo remained 
in force ; and there arc instances of its being put in execution, 
under Elizabeth and James I. But it was totally al)olished, 
^d heresy again subjected only to ecclesiastical correction 
2 yro salute animee, under Charles IL 

III. The third species of offences against religion are those 
affecting the Church, which are either positive or negative: 
positive, by reviling its ordinances; or negative, by non- 
conformity to its worship. 

The offence of reviling the ordinances of the church was pro- 
vided for by statutes of Edward VI. and Elizabeth; which 
were passed at a time when the disciples of Eome and Geneva 
united in inveighing against tho Liturgy ; but have now ceased 
to be a ]>art of the law. Tho other,- or negative branch of this 
offence, nonconformity^ or the absenting of one's self from 
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divine worship, involved formerly a forfeiture of one shilling 
to the poor for every Lord’s Day the parties so offending 
absented themselves, and 201, to the crown, if they continued 
such default for a month together. 

The nonconformists, against whom these penal laws were 
directed, wore either Papists or Protestant Dissenters ; both of 
which classes were supposed to be equally schismatics in not 
communicating with the national church. The legislature 
erred in its plans of compulsion and intolerance. The sin 
of schism, as such, is by no means the object of temporal 
coercion and punishment. If men differ with an ecclesiastical 
institution, the civil magistrate has nothing to do with it, 
unless its tenets or practices are such as threaten disturbance 
to the state. All persecution for diversity of opinions, however 
ridiculous or absurd they may be, is contrary to every principle 
of sound policy and civil freedom. 

With regard to Protestant Disseniersy the legislature first 
interposed, by susiiending the operation of tlie statutes which 
imposed penalties, by the Toleration Jet, under William and 
Mary. But it was not thought fit at that time to extend 
any indulgence to papists or Unitarians; whose disabilities 
were not removed till the reign of George III. By several 
statutes of the last and present reign, permitting the marriages 
of dissenters in their own places of worship, and providing 
for a civil registration of births, deaths, and marriages, indepen- 
dently of the Church, every person is now at full liberty to 
act as his conscience directs him, in the matter of robgious 
worship. 

As to Papists, what has been said of the Protestant Dissenters 
holds equally strong for a general toleration of them ; neverthe- 
less it was long before the amelioration of the laws accorded to 
Protestant Dissenters, was followed by the grant of a correspond- 
ing relief to the adherents of the Church of Rome. In justifica- 
tion of this treatment, it was said that their position differed 
from that of the dissenters, whose principles did not extend to 
a subversion of the civil government ; and that so long as they 
acknowledged a foreign power, superior to the sovereignty of 
the kingdom, they could not complain if the law did not treat 
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them as good subjects. The disabilities under which they so 
long laboured have, however, been at last removed after a long 
and arduous struggle ; the restrictions which have been retained 
being apparently such only as can be justified on the ground 
either of policy or of justice. A Eoman Catholic cannot vote or 
advise the crown on ecclesiastical appointments, nor present to 
a benefice ; the establishment of any religious order of males is 
prohibited; and Jesuits may be banished the kingdom, and if 
they return transported for life. 

Two of the most important statutes which have been repealed 
in deference to this modern spirit of toleration, were the Corpora^ 
tion and Test Acts. By the former no person could be legally 
elected to any office in a corporation, unless he had within a 
twelvemonth received the sacrament according to the rites of 
the Church. The Test Act required all officers, civil and 
military, to take the oaths and make a declaration against 
transubstantiation, and to receive the sacrament within six 
months after their appointment. By the repeal of these statutes, 
nonconformity, as a civil offence, has ceased to exist. 

There are some other impieties and immoralities, which are, 
however, rarely if ever publicly punished; of this nature is, 

IV. Blasphemy against the Almighty, by denying his being, 
or providence ; or by contumelious reproaches of our Saviour. 
Whither also may be referred all profane scoffing at the Holy 
Scripture, or exposing it to contempt and ridicule, which are 
offences punishable at common law by fine and imprisonment. 

V. Somewhat allied to this, though in an inferior degree, is 
the offence of profane and common swearing and cursing, which 
is punishable in a labourer, sailor, or soldier, by a fine of Is , ; 
in every other ];)erson under the degree of a gentleman, of 2s.; 
and in every other gentleman or person of superior rank, of Ss. 
Any justice of the peace may convict on his own hearing or the 
testimony of one witness. 

VI. A sixth species of offences against religion, of which the 
old books are full, is the offence of witchcraft, conjuration, 
enchantment, or sorcery. This was prohibited, under severe 
penalties by several statutes, which continued in force until 
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nearly the middle of the eighteenth century ; many poor wretches 
being sacrificed thereby to the prejudice of their neighbours and 
their own illusions ; not a few having, by some means or other, 
been led to confess their supposed offence at the gallows. The 
legislature at length, in the reign of George 11., followed the 
wise example of Louis XIV. of France, who restrained the 
tribunals from receiving information of witchcraft, by enacting 
that no prosecution should for tho future be carried on against 
any person for any of those charges. But people pretending to 
tell fortunes^ or using any means or device, by palmistry or 
otherwise, to impose on any person, are deemed rogues and 
vagabonds, and punishable accordingly. 

VII. A seventh species of offenders to be mentioned under 
this head are religious impostors: such as pretend an extra- 
ordinary commission from heaven, or terrify and abuse the 
people with false denunciations of judgments. These, as tc uding 
to subvert all religion, by bringing it into ridicule and contempt, 
are punishable by the temi)oral courts vutli fine and inii>ri&on- 
ment ; but, so far from being prosecuted, generally flourish on 
the means furnished by their dupes. 

VIII. Himonyy or the corrupt presentation of any one to an 
ecclesiastical benefice for gift or reward, may also bo considered 
an offence against religion ; but it is a crime which there are so 
many methods of avoiding, that simony, however universal a 
practice, is quite unknown as a criminal offence. 

IX. Profanation of the Lord's Day, vulgarly, but improi)erly, 
called sahhath-hreakiug, is another offence against religion ; but 
in what it consists must bo gathered from the various statutes 
relating to this subject. These, among other things, provide 
that no fair or market shall lie held on the principal festivals. 
Good Friday, or any Sunday, on pain of forfeiting the goods 
exposed to sale ; that no person shall assemble out of their own 
parishes for any sport whatsoever upon this day, nor use unlawful 
pastimes in them ; that no person shall work on tho Lord's Day, 
or expose any goods to sale; tho selling of meat in public- 
houses, milk at certain hours, and works of necessity or charity, 
being excepted ; and that no drover, carrier, or the like shall 
travel on Sunday ; nor shall any house or place bo opened for 
public paid entertaimuents, under pain of being considered a 
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long laboured have, however, been at last removed after a long 
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they return transported for life. 
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twelvemonth received the sacrament according to the rites of 
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months after their appointment. By the repeal of these statutes, 
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old books are full, is the offence of vntchcraft, conjuration, 
mcluintment, or sorcery. This was prohibited, under severe 
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nearly the middle of the eighteenth century ; many poor wretches 
being sacrificed thereby to the prejudice of their neighbours and 
their own illusions ; not a few having, by some means or other, 
been led to confess their supposed offence at the gallows. The 
legislature at length, in the reign of George 11., followed the 
wise example of Louis XIV. of France, who restrained the 
tribunals from receiving information of witchcraft, by enacting 
that no prosecution should for tho future be carried on against 
any person for any of those charges. But people jprvtandlug to 
tell fortunes, or using any means or device, by palmistry or 
otherwise, to impose on any person, are deemed rogues and 
vagabonds, and punishable accordingly. 

VII. A seventh sx)ccios of offenders to be mentioned under 
this head are religious impostors : such as pretend an extra- 
ordinary commission from heaven, or terrify and abuse the 
peoi3le with false denunciations of judgments. These, as tc nding 
to subvert all religion, by bringing it into ridicule and contempt, 
are punishable by the temporal courts with fine and imi)rison- 
ment ; but, so far from being prosecuted, generally flourish on 
the moans furnished by their dupes. 

Vin. Simony, or tho corrupt presentation of any ono to an 
ecclesiastical benefice for gift or reward, may also bo considered 
an offence against religion ; but it is a crime which there are so 
many methods of avoiding, that simony, however universal a 
practice, is quite unknown as a criminal offence. 

IX. Profanation of the Lord’s Day, vulgarly, but improperly, 
called sahhath-hreaking, is another offence against religion ; but 
in what it consists must bo gathered from the various statutes 
relating to this subject. Those, among other things, provide 
that no fair or market shall be held on the principal festivals. 
Good Friday, or any Sunday, on pain of forfeiting the goods 
exposed to sale ; that no person shall assemble out of their own 
parishes for any sjwrt whatsoever upon this day, nor use unlawful 
pastimes in them ; that no person shall work on the Lord’s Day, 
or expose any goods to sale; the selling of meat in public- 
houses, milk at certain hours, and works of necessity or charity, 
being excepted ; and tliat no drover, carrier, or the like shall 
travel on Sunday ; nor shall any house or place be opened for 
public paid entertainments, imder pain of being considered a 
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disorderly house. The service of process on Sunday is also 
illegal; and so is the keeping open of any public-house during 
the hours of Divine service. 

X. Brunhenne'is is punished by a forfeiture of os. The old 
law awards sitting six hours in the stocks, if the offender be 
not able to pay the penalty ; by wliich time it was presumed the 
offender had regained his senses, so as not to be able to do 
mischief to his neighbours. 

XI. The last species of offences against religion punishable by 
fine and imprisonment are open lewdness, keeping houses of ill 
fame, obtaining girls or women in brothels, or public indecency. 
To undress in order to bathe in a place exi^osed to public view 
is an offence contra honos mores : so is the exposure for sale of 
immoral pictures or prints ; and generally whatever openly out- 
rages decency, and is injurious to public morals, is a misde- 
meanor at common law. 


CHAPTER V. 

OP OFFENCES AGAINST THE LAW OP NATIONS. 

The offences more immediately repugnant to that universal law 
of society which regulates the mutual intercourse between one 
state and another and is usually termed the Law of Nations, 
are : 1. Violation of safe-conducts ; 2. Infringement of the rights 
of ambassadors ; 3. Piracy; and 4. Trading in slaves. 

L The violation of safe-conducts or granted by the 

sovereign or liis ambassadors to the subjects of a foreign power 
in time of war, or committing acts of hostilities against such as 
are in amity, league, or truce with us, and who are here under 
an implied safe-conduct, are breaches of the public faith, without 
the preservation of which there can be no intercourse between 
one nation and another. And such offences may accordingly be 
just ground of a national war ; for as it is not in the power of 
the foreign prince to cause justice to be done to his subjects 
by the individual delinquent, ho must require it of the whole 
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community. During the continuance of any safoconduct, ex- 
press or implied, a foreigner ia under the protection of the 
sovereign and the law ; indeed it is one of the articles of Magna 
Charta, that foreign merchants should be entitled to safe-conduct 
and security throughout the kingdom; there is therefore no 
question, but that any violation of either the person or property 
of such foreigner may bo punished. And it is expressly enacted 
by an Act of Hen. VI. that if any of the king's subjects attempt 
or offend, upon the sea, or in any port within the king's obey- 
sance, against any stranger in amity, league, or truce, or under 
safe- conduct ; and especially by attacking his person, or spoiling 
him or robbing him of his goods ; the Lord Chancellor, with 
any of the justices of cither Bench may cause full restitution 
and amends to be made to the party injured. 

II. The rights of amhassadorR, being established by the law of 
nations, are matter of universal concern, and the law accordingly 
recognises them to their full extent, by stopping all legal process 
sued out through the ignorance or rashness of individuals, 
which may intrench upon the immunities of a foreign minister 
or any of his train. And by an Act of Anno, all persons prose- 
cuting or executing such process are deemed violators of the 
laws of nations, and disturbers of the public repose ; and are to 
suffer such penalties and corporal punisliment as the Lord 
Chancellor and the chief justices, or any two of them, shall 
think ht. 

ni. Piracy, or robbery upon the high seas, is an offence 
against the universal law of society ; a pirate being, according 
to Sir Edward Coke, hostis huinani gejieHs, This offence consists 
in committing those acts of robl)ery and dej^redation ui)on the 
high seas, which, if committed upon land, would amoimt to 
felony. Other offences have l>een made piracy, and liable to 
the same penalty; which was formerly death, but is not so 
now. 

The capture of piratical vessels was formerly encouraged by 
bounties on pirates taken or killed; and seamen woimded in 
piratical engagements were entitled to the pension of Greenwich 
Hospital, The statutes on this subject are no longer in force ; 
but property captured from pirates may be condemned as droits 
qf the Admiralty, to be restored, if private property, to the 
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owners, on payment of ono-eighth of the value as salvage; 
while fitting rewards are assigned for services against pirates. 

rV. Traffic in slaves may be regarded as an offence against 
the law of nations. Not merely is it a crime against the victims 
of the trade, but, happily for the interests of humanity, it is 
now in many instances an offence against express treaties 
entered into between this country and other states. Any person 
who conveys or removes any other as a slave, is now guilty of 
piracy, felony, and robbery; for which ho may bo sent into 
penal servitude for life. 


CHAPTEK VI. 

OP HIGH TEBA80N, AND OFFENCES AFFECTING THE SUPREME 
EXECUTIVE POWER. 

The crimes affecting the supreme executive power, are: 
I. Treason; 11. Felonies injurious to the royal prerogative; 
III. Pramunire ; IV. Misprisions and contempts. 

I. The first and principal is treason, proditio, a betraying, 
treachery, or breach of faith ; the highest civil crime, which, as 
a meml)er of the community, any man can commit. It ought, 
therefore, to be the most precisely ascertained; and yet, at 
common law, there was groat latitude left to the judges in de- 
termining what was treason, or not so : whereby the creatures 
of tyrannical princes had opportunity to create abundance of 
constructive treasons ; that is, to raise, by forced and abitrary 
constructions, offences into treason, which never were suspected 
to be sucli. The inconveniences arising from this laxity, were 
put an end to by 25 Edw. III. c. 2, which defines what offences 
should for the future be held to be treason : comprehending all 
kinds of treason then known, under several branches. 

1. When a man doth compass or imayine the death of our lord the 
king, of our lady his queen, or of their eldest son and heir. Under 
this description a queen regnant, such as Queen Elizabeth, or 
Queen Victoria, is within the words of the act ; but the husband 
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of such a queen is not. And the king here intended is the king 
in possession ; for a king de facto and not de jure, or in other 
words, a usurper that has got possession of the throne, is a king 
within the statute. The most rightful heir of the crown, or 
king de jure and not de facto, who has never had possession, as 
was the case of the house of York during the three reigns of 
the line of Lancaster, is not a king within the statute. 

The offence consists in compassing or imagining the death of 
the king, &c., which are synonymous terms ; the word compass 
signifying the purpose or design of the mind or will, and not, 
as in conunon speech, the carrying such design into effect. And, 
therefore, an accidental stroke, which may mortally wound the 
sovereign, without any traitorous intent, is no treason : as when 
Sir Walter Tyrrcl accidentally killed William Eufus. As this 
compassing or imagination again is an act of the mind, it can- 
not fall under any judicial cognizance, unless it be demon- 
strated by some open, or overt act. And therefore in tins, and 
the throe next species of treason, it is necessary that there 
appear an open or overt act upon which to convict the traitor. 

How far mere words, spoken by an individual, and not relative 
to any treasonable act or design, amount to treason, was formerly 
matter of doubt. There are two instances in the reign of Edward 
IV., of persons executed for words : the one a citizen of London, 
who said he woidd make his son heir of the Crown, being the 
sign of the house in which he lived ; the other a gentleman, 
whoso favourite buck the king killed in hunting, wdicroupon 
he wished it, horns and all, in the king’s lx‘lly. These were 
esteemed hard cases ; and Chief Justice Markham left his place 
rather than assent to the latter judgment. It is now agreed 
that words spoken amount only to a high misdemeanor. 

But if the words be sot down in writing, it argues more de- 
liberate intention. Writing is an overt act, for scr there est agere. 
And such writing, though unpublished, has in some arbitrary 
reigns convicted its author of treason : particularly in the cases 
of Peacham, a clergyman, for treasonable passages in a sermon 
never preached ; and of Algernon Sydney, for some imixjrs found 
in his closet ; which, had they plainly related to a previously- 
formed design of dethroning or murdering the king, might have 
been properly read in evidence as overt acts of the treason 
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wliich was laid in the indictment. Peacham was pardoned; 
and though Sydney was executed, his attainder was afterwards 
reversed by Parliament. 

% Jf a mart do violate the hin(fs companion, or the hinges eldest 
daughter unmarried, or the wife of the king's* eldest son and heir. 
By the king's comi)anion is meant his wife ; and by violation, 
carnal knowledge, as well without force as with it; and this is 
high treason in both parties, if both ho consenting, as some of 
the wives of Henry VIII. by fatal experience evinced. The 
intention is to guard the blood royal from any suspicion of 
bastardy, whereby the succession to the crown might be rendered 
dubious ; and therefore, when the reason ceases, the law ceases 
with it, for to violate a queen or princess-dowager is no treason. 

3. ]f a man do levy war against our lord the king in his realm ; 
which may be done by taking arms, not only to dethrone the 
king, but under pretence to reform religion, or remove evil 
counsellors, or other grievances real or pretended. For the law 
does not permit any man, or set of men, to interfere forcibly in 
matters of such imj)ortancc, as it has established a sufficient 
power, for these purposes, in i)arliament. An insuri’ection to 
pull down all inclosures, all brothels, and the like, is treason ; 
the universality of tlie design making it a rebellion against the 
state, usurpation of the ]X)wcrs of government, and an invasion 
of the royal authority. But a tumult, with a view to pull 
down a particular house, is only a riot. 

4. If a man he adherent to the king's enemies in his realm, giving 
to them aid and comfort in the realm, or elsewhere, he ]S guilty of 
high treason ; which must Ik 3 proved by some overt act, as by 
giving them intelligence, sending them provisions, selling them 
arms, or treacherously surrendering a fortress. 

The next Bi:)ecies of treason mentioned in the statute, is the 
counterfeiting the king's great or ])riyy seal. But this offence, 
which has been exteiuh'd to all the seals in use by the crown, is 
now a felony only ; as is also the one wliich follows, viz., ‘‘ if a 
man countoifeit the king’s money ; and if a man bring false 
money into the realm counterfeit to the money of England, 
knowing the money to bo false, to merchandise and make pay- 
“ ment withall." 

6. The last species of treason ascertained by the statute, is ff 
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a man slay the chancellor ^ treasurer^ or the Mug's justices of the one 
bench or the other, justices in eyre, or justices of assize, and all 
other justices assigned to hear and determine, being in their places 
doing their offices. The actual killing, and not the wounding of 
a bare attempt to kill, is treason ; and the statute extends only 
to the officers therein specified. The barons of the Court of 
Exchequer, therefore, as such, were not within the act. 

Thus careful was the legislature, in the reign of Edward III., 
to reduce to a certainty tlie vague notions of treason that had 
formerly prevailed. But in the unfoiiiunate reign of Kichard 
II., it was extremely liberal in declaring new treasons; the 
most arbitrary and absurd of which was the bare i)ur];x)se and 
intent of killing or deposing the king, without any overt act U) 
demonstrate it. And yet so little effect have over- violent laws 
to prevent crime, that within two years this very prince was 
both deposed and murdered ; and in the first year of his suc- 
cessor’s reign, an act was passed, which at once swept away 
the whole load of extravagant treasons which had been recently 
introduced. 

But afterwards, between the reigns of Henry IV. and Mary, 
and particularly in the reign of Henry VIII., the spirit of in- 
venting new trciisons was revived; amoug which may be 
reckoned clipping money ; breaking prison or rescue, when the 
prisoner was committed for treason; burning liouses to extort 
money; stealing cattle by Welchuicn; execrations against the 
king; calling him opprobrious names by public writing ; coun- 
terfeiting the sign manual; refusing to abjure thcjx)pe; deflow- 
ering or marrying, without the roj al licence, any of the king’s 
children, sisters, aunts, nephews, or nieces ; bare solicitation of 
the chastity of the queen or princess, or advances made by them- 
selves ; marrying with the king, by a woman not a virgin, with- 
out previously discovering to him such her imchaste life; 
judging or helieoing the king to have been lawfully married 
to Anne of Cleves ; derogating from the king’s royal stylo and 
title ; and impugning his su})rcmacy ; and assembling riotously 
to the numl)er of twelve, and not dispersing upon proclama- 
tion; all which new-fangled treasons were totally abrogated 
in the first year of Edward VI. bince which time the legislature 
has been more cautious in creating now offences of this kind. 
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To the treasons already enumerated, have to be added ; 

6. Endeavouring to deprive or hinder any person, l)eing the 
next in succession, from succeeding to thocrown^and maliciously 
attempting the same by any overt act. 

7. Maliciously, advisedly, and directly, by writing or printing, 
maintaining and affinning that any other person hath any right 
or title to the crown of this realm, otherwise than according to 
tlie Act of Settlement ; or that the kings of this realm with the 
authority of parliament are not able to make laws and statutes, 
to bind the crown and the descent thereof. 

Under one or other of these seven heads may the otFences now 
•onstituting high treason be ranged. A very incorrect notion of 
the coiu'se of legislation on this subject would, however, be de- 
rived, if it were supposed that the statutes, to which reference' 
has been made, comprised the whole law relating to this offence. 
It is impossible here to review this legislation at length ; but a 
passing allusion may be permitted to— 1. the treasons which 
were created in the reign of Elizabeth, relating to papists ; and 
2. to those created for the security of the house of Hanover. 

The first offence which the legislature of Elizalx3th thought 
fit to declare treason, was the defending of the po])e*s alleged 
jurisdiction ; and the next tlie crime committed by any popish 
priest, bom in the dominions of the crovm, who came over 
hither from l>eyond the seas, unless driven by stress of weather, 
and tarried here three days without conforming to the Church. 
In the reign of James I. the parliament went a little further, 
and declared that if any natural-lK)rn subject withdrew from 
his allegiance, and became reconciled to tlie pojie or see of 
Borne, or any other prince or state, l>oth he and all such as pro- 
cured such reconciliation should incur the guilt of high treason. 

The other obsolete treason was that created for the security 
of the Ilanovnian succession, whereby the pretended Prince of 
Wales, who was then thirteen years of age, and had assumed 
the title of James III., was attainted of high treason ; and it 
was made high treason for any of the king’s subjects to hold 
correspondence with him. A similar penalty was afterwards, 
in the reign of George II., attached to any recognition of his 
son, Charles Edward Stuart. 
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The old punishment of high treason was very terrible. The 
offender was drawn to the gaJJows, and there hanged by the 
neck, but cut down alive. His entrails were then taken out, 
and burned, while he was yet alive. His head was next cut off, 
and his body divided into four ])arts ; and the whole was at the 
king’s disi)osal. The punishment of women differed from that 
of men. For, as the decency due to the sex forbade the exposing 
and jmblicly mangling their bodies, their sentence was to be 
drawn to the gallows, and there to 1)0 burned alive. 

All this has been altered, however, and the judgment in all 
cases now is, tliat the offender bo drawn on a hurdle to the 
place of execution, and be there hanged by the neck imtil he be 
dead, and that afteiv^ards his head bo severed from his body, 
and his body, divided into four quarters, bo disixised of as the 
crown shall think fit. 

Before closing this chapter, it is necessary to refer to a class 
of offences, which in former times ranked as high treason 
viz., 1. Sedition; and 2. Attempts to injure or alarm the 
sovereign. 

The insults publicly offered to the king at the period of the 
French revolution, and the frequent assemblies held under 
the pretext of delilierating on public grievances, led to the 
passing of two statutes under George III., one “ for the safety 
‘'and preservation of his Majesty’s Person and Government 
“ against treasonable and seditious practices and attempts ; ” 
and the other, “for the more effectually preventing seditious 
“ meetings and assemblies.” — By the first it was made treason to 
compass the destruction, bodily harm, or deiiosition of the king ; 
and any one using words to excite the people to hatred and 
contempt of his Majesty, or of the government and constitution 
of the realm, was guilty of a high misdemeanor. This act was 
partially repealed by 11 & 12 Viet. c. 12 ; passed to meet the 
attempts made shortly before its enactment, to effect a repeal of 
the legislative union between Great Britain and Ireland. It 
was felt that to dignify such proceedings with the name of high 
treason, was only to encourage their continuance, by endowing 
the foolish persons who engaged in them with the name of ’ 
patriots or martyrs ; and the offence is accordingly reduced to 
felony, and punishable as such. 
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Tlio second statute was temporary; hut at the same time 
other provisions still in force were made to repress mutinous 
and seditions piacfieis, and the admin istmt ion of witair/ul oaths, 
Seci-ct s(.K*ieties voro condemned, and j)iiblic meetings of more 
than fifty ]ierson.s prohibited from /isscmbling in any open place 
within a mile of Westminster Hall, for the purpose of iX)tition, 
remonstrance, or address to the cro^vn or either house of parlia- 
ment. 

The only other statute to l>c mentioned is one of tlic present 
reign, 5 dc (> Vict. c. 51, passed to prevent a repetition of the 
annoyanccN to vhich the queen was exposed soon after her 
accession to the thixuie, by idle youths discharging fire-arms in 
her ju’eseme. As this was done aiqiarently from a love of 
notoriety, it Avas consideretl that a cbsgraccfiil punishment would 
Ik) ap])ropriate ; and the wisdom of tliis legislation has been 
evinced by the complete cessiition of the offence. 


CHAPTEE VII. 

OP OFFENCES AGAINST THE FKEIlOGATn^E. 

II. As the /(Ion if s which more especially affect the supreme 
executive power arc next to be considered, it will not lie amiss 
here to explain briefly the nature and meaning of felony. 

Felony, then, comprises every sjiecies of crime which oc- 
casioned at comiuon law the forfeitui’c of lands or goods. This 
most fre(iuently happened in those crimes for which a capital 
punishment either is or w^as liable to be inflicted. Kot only 
therefore arc all offences formerly caiutal in some degree or 
other felony, but this is likewise the Case with some other 
offences which never were jmnished with death— as suicide; 
homicide by chance-medley, or in sc*lf-defence ; and the small 
thefts formerly tenned j^etit larceny or pilfering: all which are 
stri(‘tly spr aking, felonies, as they subjected the committors of 
them to forfeitures. 

I’ho idea of felony was, indeed, until modern times, so 
generally connected with that of capital punishment, that it was 
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hard to separate them ; and to this usage the interpretations of 
the law conformed. And therefore, if a statute made any new 
ofifence felony, the law implied that it should he punished with 
death; viz., by hanging, as well as with forfeiture. But the 
criminal law has been considerably ameliorated in this respect, 
every person convicted of a felony, for which no punishment is 
expressly provided, being now punishable with penal servitude 
•or imprisonment. So that felony is reducible to its original 
signification, a crime which originally involved forfeiture ; and 
to which death or other punishment might or might not bo 
suporadded. Forfeiture for crime has been abolished, but this 
does not affect the definition of felony. 

This being premised, the felonies that arc more immediately 
injurious to the royal prerogative are : 1. Offences relating to the 
coin. 2. The serving of a foreign prince. 3. The emlx)zzling 
or destroying stores of war. 4. Desertion from the armies in 
time of war. 

1. Offences relating to the coiw, under which may be ranked 
some inferior misdemeanors not amounting to felony, have been 
the subject of a scries of statutes, connnencing under Edward I., 
nearly all of which have now been consolidated ; the law pro- 
viding at the same time a gradual scale of punishment, the 
making or counterfeiting of the coin itself being that most 
severely dealt with. 

The law deals much more mildly with the uUerer of base 
coin, who is often led into the commission of tlic offence by 
the more guilty counterfeiter or seller. He is guilty only of a 
misdemeanor^ unless ho has been previously convicted of a similar 
offence ; in which event the crime amounts to feJon y, involving, 
of course, severity of punishment. 

There are other provisions directed against the making, 
buying or selling, or being in possession of, coining tools, 
each of wliich offences is made a felony. It is also a mis- 
demeanor to deface the coin by stamping it, a practice often 
resorted to by tradesmen for advertising })urposcs. The offence 
of counterfeiting foreign com, and bringing it into this country 
to circulate, is also provided for. 
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2. Serving in fwtign statee, which is generally inconsistent 
with natural allegiance, was at one time punished by Act of 
James L, making it felony for any person to go out of the 
realm, to serve a foreign prince, without haying first taken the 
oath of allegiance. The statute now in force is the Foreign 
Enlistment Act, which makes the entering into the aid of a 
foreign prince or i;)eople, in any warlike capacity whatever, or 
going abroad with that intent, or attempting to got others* 
to do so without the royal licence, a misdemeanor, puni^- 
able by fine or imprisonment, or both. The same statute im- 
poses a penalty of 50/. on masters of ships and owners assisting 
in this offence ; while persons fitting out armed vessels to aid 
the military operations of any foreign powers, without licence 
from the crown, or aiding the warlike equipment of vessels of 
foreign states, are guilty of a misdemeanor, punishable by fine 
or imprisonment, or both. 

3. Embezzling or destroying warlike stores, was made felony 
under Elizabeth. A statute of Charles IT. made the offence 
capital ; but gave power to the judge to transport the offender. 
This offence is still highly penal. The Mutiny Acts contain 
provisions for the punishment by court-martial of persons 
embezzling military or naval stores. The much more serious 
crime of setting fire to or destroying ships of war, arsenals, 
dockyards, victualling offices, — or military or naval stores or 
ammunition, — or causing, procuring, or assisting in such offence, 
is still a capital felony. 

4. Desertion from the army in time of war, whether by land 
or sea, in England or in parts beyond the sea, is felony. These 
and other military offences are usually punished under the 
Mutiny Acts. 
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CHAPTEE VIII. 

OP PREMONIBB. 

ni. Pro^munire is so called from the words of the writ prepara- 
tory to the prosecution thereof: prcemunire facias A Bf cause 
A B to be forewarned that he appear before us to answer the 
contempt wherewith he stands charged: which contempt is 
particularly recited in the preamble to the writ. It arose 
from the exorbitant i)ower exercised in England by the Eoman 
Curia. 

The conversion of tlais country to Eoman Christianity by 
Augustin, and other missionaries from Pope Gregory, naturally 
introduced into this kingdom some of the ecclesiastical organiza- 
tion of the see of Eome. But there is no trace of any civil 
authority claimed by the pope till after the Norman conquest ; 
the then pontiff, having favoured William in his projected in- 
vasion, being permitted by the Conqueror and his immediate 
successors to assert claims, which previously he had had no 
opportunity of presenting. 

The estal)lishmcnt of the feudal system in most of the govern- 
ments of Europe, had already suggested a means to the Eoman 
Curia of usurping a similar authority over all the preferments 
of the church ; which began first in Italy, and gradually spread 
itself to England. The pope became a feudal lord; and all 
ordinary patrons were to hold their right of patronage under 
this universal superior. Estates held by feudal tenure, being 
originally gratuitous donations, were at that time denominated 
heneficia : their very name as well as constitution, was borrowed, 
and the care of the souls of a parish thence came to be denomi- 
nated a benefice. Lay fees were conferred by investiture or 
delivery of corporal possession; and spiritual benefices, which 
at first were universally donative, now received in like manner 
a spiritual investiture, by institution from the bishop and 
induction imder his authority. As lands escheated to the lord, 
in defect of a legal tenant, so benefices lapsed to the bishop 
upon non-presentation by the patron, in the nature of a spiritual 
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escheat. The animal tenths collected from the clergy were 
equivalent to the feudal render, or rent reserved upon a grant ; 
the oath of canonical obedience was copied from the oath of 
fealty required from the vassal by his superior; the primer 
seisms of the military tenures gave bii*th to first-fruits from 
the beneficed clergy; and aids and talliages suggested Peter- 
pence and other taxations. 

At length the poi>e went a step l)oyond any example of either 
emperor or feudal lord. Ho reserved to himself, by his own 
aix)stolical authority, the presentation to all benefices, which 
l)ecame vacant while the incumbent was attending the court of 
Pome ; and moreover such also as became vacant by Ids pro- 
motion to a bishopric or abl^y. This last, the canonists 
declared, was no detriment to the patron, being only like the 
change of a life in a feudal estate by the lord. Dis]-)ensations 
to avoid these vacancies l)egat the doctrine of commendams : and 
provisions were the previous nomination to such l)enefices by a 
kind of anticipation, iKjfore they became actually void; in 
cmsequence of which the best livings wore filled by Italian and 
other foreign clergy, who were of course looked uix)n as in- 
truders. Tlie nomination to bishoprics, taken from Henry L, 
and afterwards from his successor John, was conferred on the 
chapters belonging to each see; but, by means of frequent 
appeals to Pome was practically vested in the poj)e. Finally, by 
a transaction quite unparalleled, Innocent III. obtained from 
John a resignation of his crown; wliich was regraiited to him; 
whereby England was to l>ecomc for ever St. Peter’s i)atrimony; 
the dastardly monarch ro-accepting his sceptre, to hold as the 
vassal of the holy see, at the annual rent of a thousand marks. 

Another engine of the Poman Curia was a masterinece of 
policy. Hot content with the amjilc ijrovision of tithes, they 
endeavoured to grasp at the lands of the kingdom, and, had 
not the legislature withstood them, would by this time have 
probably l)een masters of every foot of ground in the realm. 
To this end they introduced different orders of monks ; ]>y whom 
the great lords and their adherents wdo taught to lx)licvo, that 
founding a monastery a little before tlicir deaths would atone 
for a life of incontinence, disorder, and bhxKlshcd. Hence in- 
numerable abbeys and religious houses w^ere Imilt within a 
century after the Conquest, and endow'od, not only with the 
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tithes of parishes which were taken from the secular clergy, but 
also with lands, manors, lordships, and baronies. 

Other contrivances were set on foot for effecting an entire 
exemption of the clergy from any intercourse witli the civil 
magistrate : such as the sejiaration of the ecclesiastical courts 
from the temporal; the appointment of judges tliercof by 
spiritual authority; the exclusive jurisdiction claimed by them 
over all ecclesiastical persons and causes ; and the lirivUegunn 
clerical dy or benefit of clergy, which delivered all clerks from 
any trial or punishment except before their own tribunal. 

The statutes of praemunire were framed to encounter these 
attempts of the court of Eoirie to establish an indc|X3ndent 
authority. Edward 1., a wise and magnanimous ])riiice, was 
the first to oppose in earnest these usurpations. He would not 
suffer his bishops to attend a general council, till they had 
sworn not to receive the jiapal benediction. Ho made light of 
all bulls and processes; attacked Scotland in defiance of one, 
and seized the temporalities of his clergy, who umler pretence 
of another refused to i)ay a tax iiu])oscd by parliament. He 
strengthened the statutes of mortmain; thereby closing the 
great gulf, in which all the lands of the kingdom were in danger 
of being swallowed. And, one of his subjects having obtained 
a bull of excommunication against another, he ordered him to 
be executed as a traitor. Towards the end of his reign was 
made the first statute against pai>al provisions, the foundation 
of all the subsequent statutes oi prannun ire; which is ranked 
as an offence immediately against the sovereign, because every 
encouragement of the papal power is a diminution of the 
authority of the crown. 

In the weak reign of Edward II., the court of Borne again 
endeavoured to encroach, but parliament manfully withstood 
the attempt. Edward III. was of a different tcmi)er. He first 
tried gentle means. He wrote an expostulation to the ])oi'>c ; but, 
receiving a menacing and contemptuous answer, withal acquaint- 
ing him that the emperor, who a few years before at the Diet of 
Nuremburg, a.d. 1323, had established a law against provisions, 
and also the king of France had lately submitted to the holy 
see, the king replied, that if both the emperor and the French 
king should take the pope’s part, he was ready to give battle 
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to them both, in defence of the liberties of the crown. Here- 
upon more shaip and penal laws were devised against provisors ; 
and when the court of Home resented these proceedings, and 
Urban V. attempted to revive the vassalage and annual rent to 
which John liad tried to subject the kingdom, it was unani- 
mously agreed by the estates of the realm, that John’s donation 
was null and void, being without the concurrence of parliament, 
and contrary to his coronation oath. 

In the reign of Richard 11. it was found necessary to strengthen 
those laws, by prohibiting aliens from Ixjing presented to any 
ecclesiastical prefei-ment, and declaring all liegemen of the king, 
accepting of a foreign provision, out of the king’s protection. 
Persons bringing citations or excommunications from beyond 
sea, were also to be imprisoned, forfeit tlieir goods and lands, 
and suffer pain of life and member. The next statute, however, 
16 Rich. II. c. 5, is generally called the Statute of 2 >r€emunire. 
It enacts, that whoever procures at Rome, or elsewliere, any 
** translations, processes, excommunications, bulls, instruments, or 
" otlier things, which touch the king, against him, his crown, and 
realm, and all persons aiding and assisting tliercin, shall Ix) put 
‘'out of the king’s protection, their lands and goods forfeited to 
“the king’s use, and they shall be attaclied by their bodies to 
“ answer to the king and his council : or i)rocess of in'cemunire 
facias shall be made out against them as in other cases of 
“ provisors.” 

By an act of Henry IV. all persons who accept any provision 
from the pope, to l>c exempt from canonical olx^dienco to their 
proper ordinary, are also subjected to tlie i>enalties of pramunire. 
This is the last statute touching this offence ; the usurj)ed civil 
power of the bishop of Romo being broken down by these 
statutes ; and the si)ii’it of the nation so much raised against 
foreigners, that about this time, in the reign of Henry V., the 
alien priories, or ablxjys for foreign monks, were suppressed, 
and their lands given to the crown. 

This, then, is the original meaning of the offence called proe- 
munire : viz., introducing a foreign ])ower into the realm, and 
creating imperium in iinperiOy by paying that ol)odience to pro- 
cess from the court of Rome which constitutionally belonged to 
the crown alone long before the reign of Henry VIII.: at which 
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time the penalties of prcemunire were considerably extended; 
several statutes of that monarch, enacting that to appeal 
to Eome from any of the king’s courts, to sue to Borne 
for any licence or dispensation, or to obey any process from 
thence, makes the parties who do so liable to the pains of 
munire. One of these statutes, further provides that if the 
dean and chapter refuse to elect to a vacant bishopric, under 
the conge d'elire sent to them, the person named by the king, or 
any archbishop or bishop to confirm or consecrate him, they 
shall fall within the penalties of the statutes oi preemw lire. 

Thus far the penalties of preemunire were kept within the 
bounds of their original institution. By subsequent acts the 
same penalties were applied to other offences; some of which 
bore more, and some less, relation to the original offence; and 
some no relation at all. Most of these statutes have since 
been repealed; but the penalties oi pra munire arc still incurred 
by any one who asserts, maliciously and advisedly, that both or 
either house of parliament have a legislative authority with- 
out the king; or that the king and parliament cannot make 
laws to limit the descent of the crown ; or who sends any subject 
of this realm a prisoner into parts beyond the seas. The 
penalties of preemunire also attach to all who knowingly and 
wilfully solemnize, assist, or are present at any marriage of such 
of the descendants of George II. as are by law prohibited to 
contract matrimony without the consent of the crown. 

These penalties of a preemunire are " that from the conviction, 
" the defendant shall be out of the king’s protection, and his 
** lands and tenements, goods and chattels, forfeited to the king ; 
" and that his body shall remain in prison at the king^s pleasure : 
“ or, as other authorities have it, during life : ” both amounting 
to the same thing ; as the sovereign may remit the whole, or any 
part, of the punishment, i.e.^ except in the case of transgressing 
the statute of Haheas Corpus, by sending a subject of the realm 
a prisoner into parts Ixjyond seas. The forfeitures here inflicted 
do not, by the way, bring this offence within the definition of 
felony; l)eing inflicted by particular statutes, and not by the 
common law. But so odious was this offence oi praemunire, that 
a man that was attainted of the same might have been slain 
without danger; to obviate which savage notion, an act of 
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Elizabeth provided, that it should not be lawful to kill any 
person attainted in a praemunire, any law, statute, opinion, or 
exposition of law to the contrary notwithstanding. This statute 
has been repealed; but it is not to bo supposed tliat a man 
convicted u])on a praemvmre is out of the pale of the law. 
He can bring no action, however, for any private injury ; being 
so far out of its protection, that it will not guard his civil 
rights, nor 1 ‘emedy any grievance which ho as an individual 
may suffer. And no man, knowing him to he guilty, can safely 
give him comfort, aid, or relief. 

In conclusion it may be observed, that prosecutions upon a 
praemunire are unknown. There is only one instance in the 
State Trials; in which case the penalties of a j^nvmunire were 
inflicted upon some j^rsons, for refusing to take the oath of 
allegiance in the reign of Charles II. The ciinie may be con- 
sidered obsolete; but the offence still remains a title in the 
criminal law. 


CHAPTER IX. 

OF MISPBISIONS AND CONTEMPTS AFFECTING THE SOVEREIGN 
AND GOVERNMENT. 

IV. Misprisions, from the Frenoh, m(spris,(i contempt, are such 
high offences as are under the degree of capital, l)ut l)ordep 
thereon. A misprision is therefore contained in every treason 
and felony whatsoever: and it is said tliat, if the crown so 
please, the offender may l>c proceeded against for the misprision 
only. U]^n this principle, while the Star-cham1)er subsisted, 
it was held that the crown might r(‘mit a juosecution for treason 
and cause the delinquent to l>c censured in tliat court, merely 
for a liigh misdemeanor; as haiipened with the Earl of Rutland, 
temp. Elizalxjth, who was concerned in Essi‘x*s rcliellion. Mis- 
prisions are eitlier negative, consisting in the concealment of 
something which ought to be revealed; or positive, consisting 
in the commission of something which ought not to be done. 

I. Of the first kind is misprision of treason : consisting in the 
bare knowledge and concealment of treason, without any degree 
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of assent thereto : for any assent makes tlie party a traitor. 
The punishment is loss of the profits of lands, during life, 
forfeiture of goods, and imprisonment during life. 

Misprision of fdony is the concealment of a felony which a 
m an knows, but never assented to; for if he assent, he is either 
principal or accessory. The punishment is imprisonment and 
fine at the royal pleasure : which royal i)leasure must be stated, 
once for all, not to signify any extra-judicial will of the sovereign, 
but such as is declared by his rc]u*esentatives, the judges in his 
courts of justice; voluntas regis in enria^ non in camera. 

Concealing treasure-trove is also a misi)rision, formerly punish- 
able by death, but now only by fine and imprisonment. 

II. Misprisions, which arc i>ositivc, are denominated contempts 
or high luisdmeanors : of which. 

The first and principal is the mal-administiufion of such high 
officers as arc in public em]>loymcnt. This is usually punished 
by parliamentary impeachment; wherein such penalties, short 
of death, are inflicted, as to the wisdom of the House of Lords 
shall seem proper. Hitherto also may be referred the offence 
of embezzling j^uhlic momg, which is felony and highly penal. 
OflScers concerned in the receipt or management of the revenue, 
giving in false state mints of money in their hands, are guilty of 
a misdemeanor. 

Secondly y Contempts against the ; as, by refusing 

to assist the sovereign in his councils if called upon ; or in his 
wars, by personal service against a rebellion or invasion. Under 
♦vhich may be ranked neglecting to join the 7^f>.s6e comitatus, 
when duly required ; or disobeying a statute where no particular 
penalty is assigned ; for then it is punishable, like the rest of 
these contempts, by fine and imprisonment. 

Thirdly, Coniempds against the royal person and government, 
by speaking or writing against him, giving out scandalous 
stories concerning him, or doing anything that may tend to 
lessen him in the esteem of his subjects; as to assert falsely 
that he labours under mental derangement, or to drink to -the 
pious memory of a traitor. For this offence the delinquent may 
be fined and imprisoned. 

Fourthly, CoaUmpts against the sovereign's title, not amount- 
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ing to treason or pmmunire, which are the denial of his right 
to the crown in common and unadvised discourse, a heedless 
species of contempt which is punished with fine and imprison- 
ment. A contempt of this kind may also arise from refusing or 
neglecting to take the projicr oaths ; and yet acting in a public 
office or place of trust, for which these oaths are required to bo 
taken. This is so common, that an act of indemnity is passed at 
intervals, to relieve all such persons as have innocently omitted 
to do so. 

Lastly ^ Contempts against the royal prr laces or courts of justice ^ 
are high misprisions; sfrikluy in the sui)crior courts of jus- 
tice, or at the assizes, being still more penal than even in the 
royal i^alace. This oficnce was at one time ])uiiishable with the 
loss of the right hand, imprisonment for life, forfeiture of 
goods and chattels, and of the profits of the delinquent’s lands 
during life. It is still a high contempt, and is punishable by 
fine and imiuisonmeut. 

Not only such as are guilty of actual violence, but those who 
use threatening or reproachful words to a judge sitting in court, 
are guilty of a high misprision. Likewise all such as are guilty 
of any injurious treatment of those who are immc(liat(‘ly under 
the protection of a court of justice, are juiuishablc by fine and 
imprisonment : as if a man assaults or threatens his advei’sary 
for suing him, a counsellor or solicitor for l)eing employed 
against him, a juror for his verdict, or endeavours to dissuade a 
witness from giving evidence. 


CnAPTEB X. 

OF OFFENCES AGAINST PUBLIC JUSTICE. 

The offences to l>c next considered, those namely which more 
especially affect the comiaouv'ealth, or public i)olity of the king- 
dom, maybe classed under five heads : viz., as against 1. public 
justice, 2. the public peace, 3. public trade, 4. the puhliCjjJiealth, 
and 5. the public police or economy. 

Offences against public justice, are some of thorn felonious 
others only misdemeanors. 
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1. Embezzling or vacating records, or falsifying the proceed- 
ings of a court of justice, is a felonious and highly penal offence ; 
for no man’s property would be safe, if records might be sup- 
pressed or falsified or persons’ names be falsely usurped in courts, 
or before their public oflSccrs. 

2. Obstructing the execution of process is at all times an offence 
of a very serious nature ; but more particularly so when it is an 
obstruction of an arrest upon criminal process. Any resistance 
or obstruction to, or assault committed upon, a peace officer in 
the execution of his duty is highly penal ; and the refusal of 
any person to aid a peace officer in preserving the peace, is an 
indictable misdemeanor at common law. 


3. An escape of a person arrested upon criminal process, by 
eluding the vigilance of his keepers before he is put in hold, is 
also an offence against public justice, punishable by fine or 
imprisonment. A public officer permitting such escape, either 
by negligence or connivance, is more culpable than the prisoner ; 
but private individuals, who have persons lawfully in .their 
custody, are not less guilty of this offence if they suffer them 
illegally to depart, for they may at any time protect themselves 
from liability by delivering over their prisoner to a peace-officer. 


4. Breach of prison by the offender himself, when committed 
for any cause, is felony at common law ; and to break prison and 
eecapo, when lawfully committed for any treason or felony, still 
so remains. But to break prison, or other place of security 
when confined upon any inferior charge, is now punishable 
only as a misdemeanor by fine and imprisonment. 


6. Bescue is the forcibly freeing another from arrest or im- 
prisonment ; and is generally the same offence in the stranger 

& rescuing, as it would have been in a gaoler voluntarily per- 
tting an escape. Aiding a prisoner to escape from gaol is 
equally and in some respects more penal. 


6. Betuming from transportation, before the expiration of the 
term for which the offender was transported, is also severely 
punishable. 


7, Taking a reward, under pretence of helping the owner to 
his stolen goods, was a contrivance carried to a great length of 
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villany in tho reign of Gleorge I., the confederates of the felons 
thus disposing of stolon goods, at a cheap rate, to tho owners 
themselves, and thereby stifling all further inquiry. Tho famous 
Jonathan Wild had under him a well-disciplined corps of thieves, 
who brought in all their spoils to him ; and ho kept a sort of 
public ofiBce for restoring them to the owners at half price. To 
prevent which, such an offender was by an act of George I. made 
liable to suffer as tho principal felon, unless he caused him to 
be apprehended and brought to trial, and also gave evidence 
against him. Wild, continuing his old juactice, was convicted 
and executed upon this very statute; which has, however, 
been superseded by modern enactments, making the offence a 
felony, punishable with penal servitude or with imprisonment, 
with or without hard labour and soli! ary confinement. 

8. Beceiving stolen goods, 'knowing them to he stolen, which is 
only a misdemeanor at common law, has been made felony. A 
receiver may be indicted cither as an accessory after tho fact, or 
for a substantive felony ; and in tho latter case, whether the 
principal felon shall or shall not have been previously convicted, 
or shall or shall not be amenable to justice. Where the original 
stealing is a misdemeanor, the receiver is guilty of a misde- 
meanor, and where it is punishable on summary conviction, the 
receiver may be punished the same way. 

9. Theft hote is of a nature somewhat similar to the two last 
offences; and happens where the party robbed not only knows 
the felon, but also takes his goods again, or other amends, upon 
agi’eemcnt not to prosecute. This is frequently called com'- 
pounding a felony ; and was formerly hold to make a man an 
accessory; but is now punished only with fine and imprison- 
ment. To advertise a reward for the return of things stolen, or 
lost, with no questions asked, or wmds to the same purport, 
subjects the advertiser and the printer or publisher to a forfeiture 
of 501. to any jx^rson who will sue for tho same, who is entitled 
also to liis full costs of suit. 

10. Common barratry is the offence of exciting and stirring up 
suits and quaiTels, either at law or otherwise, the punishment 
for which, in a common person, is fine and imprisonment ; but 
if the offender, as is too frequently the case, belongs to the 
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profession of the law, a barrator, who is thus able as well as 
willing to do mischief, ought also to be disabled from practising 
for the future. Many such offenders flourish, however, as it 
seems to bo next to impossible to prosecute or convict them 
Hereunto may also le referred another offence, of equa 
malignity, that of suing another in the name of a fictitious 
plaintiff ; either one not in being at all, or one who is ignorant 
of the suit. This offence, if committed in the High Court, may 
be punished at their discretion. Butin courts of a lower degree 
where the crime is equally pernicious, but the authority of the 
judges not equally extensive, it is punishable by six months 
imprisonment, and treble damages to the party injured. 

11. Maintenance bears a near relation to the former; being an 
officious intcnneddling in a suit that no way belongs to one, by 
assisting either party with money or otherwise, to prosecute 
or defend it. One may however maintain the suit of his 
kinsman, servant, or poor neighbour, out of charity with im- 
punity. Otherwise the punishment is fine and imprisonment ; 
and by an act of Henry VIII. a forfeiture of ten pounds. 

12. Champerty, campi partitio, is a species of maintenance, and 
punishable in the same manner : being a bargain with a plaintiff 
or defendant campnm partite, to divide the land or other matter 
sued for between them, if they prevail : whereupon the cham- 

^ Iiertor is to carry on the party’s suit at his own expense. These 
last two offences relate chiefly to civil actions. 

13. The compound iQiq of an information upon a penal statute 

an offence of the same nature in c/ iminal causes. Accordingly 

to discourage malicious informers, and to provide that offences* 
when once discovered, shall be duly prosecuted, any person 
□aaking any composition without leave of the court, or taking 
my money or promise from the defendant to excuse him, forfeits 
LO?., and is liable to fine and imprisonment. 

14. A conspiracy to indict an innocent man of felony falsely 
and maliciously, is a perversion of public justice : for which the 
party injured may either have a civil action ; or the conspirators^ 
for there must be at least two to form a conspiracy, may be 
indicted at the suit of the crown: and were by the ancient 
common law to receive what is called the vilknous judgment, 
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viz., to lose their liheram legem, whereby they were discredited 
and disabled as jurors or witnesses ; to forfeit their goods and 
chattels, and lands for life ; to have those lands wasted, their 
houses raised, their trees rooted up, and their own bodies com- 
mitted to prison. The villenous judgment has long been 
obsolete ; but instead thereof the delinquents may be sentenced 
to imprisonment, with or without hard labour, and fine. 

It is no excuse that the indictment was insufficient, or that 
the court had no jurisdiction to try it, and the party was never 
really brought into danger ; nor will it avail the defendant that 
he intended only to give evidence on a trial not then commenced. 
For the law makes the mere intent in such case criminal ; this 
intent being the essence of the offence. 

All confederacies to prejudice a third person, as to cheat him 
in the purchase of a horse ; to charge him with being the reputed 
father of a bastard child ; or to injure his reputation by pre- 
ferring a complaint before a magistrate, though no complaint 
be preferred, are indictable. The combination among brokers 
usually called a knock out,” is a conspiracy ; the difficulty is 
to prove it. Bankers may conspire to cheat their creditors by 
false balance-sheets; horse-dealers to defraud a purchaser by 
selling him an unsound horse; traders to cheat an intending 
partner by false representations of their profits ; and persons to 
defraud tradesmen by causing themselves to be reputed men of 
property. There have been conspiracies to hiss and so condemn 
a play; to marry a girl for her fortune ; to get a pauper married 
by unlawful means, so as to shift the burden of supporting her 
from one parish to another; to commit an offence; and to 
prevent the prosecution of an offence. 

15. Ferjury is committed when a lawful oath is administered, 
in some judicial proceeding, to a person who swears wilfully, 
absolutely, Bud falsely, in a matter material to the issue or point 
in question. A great many statutes provide that persons 
making false statements or declarations on oath, relating to the 
subject matter of these acts, shall be liable to the penalties of 
I)eijury, and punished accordingly. The perjury must be 
corrupt, that is, coinmitted malo animo, wilful, positive, and 
absolute; not upon surprise, or the like; it must also be in 
some point material to the question in-dispute; for if it only be 
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in gome trifling collateral circumstance, to which no regard is 
paid, it is not penal. Sulomation of perjury is the procuring 
another to take such a false oath as constitutes perjury in the 
principal. The punishment of either offence was anciently 
death ; afterwards banishment, or cutting out the tongue ; then 
forfeiture of goods ; and now it is fine and imprisonment, with 
or without hard labour. 

16. Bribery is when a judge, or other person concerned in the 
administration of justice, takes any undue reward to influence 
his behaviour in his office. * This offence is punished, in inferior 
officers, with fine and imprisonment ; and in those who offer 
a bribe the same. But in judges it has been always looked upon 
as so heinous that Chief Justice Thorpe was hanged for it in the 
reign of Edward III. At the present day the species of bribery 
to which public attention is chiefly directed, is that which 
^ istroys the purity of the elections for members of the House of 
Commons. Professedly to prevent this crime, for in 20 other 
light can it bo regarded, numerous statutes have been passed, 
but hitherto without success. 

17. Embracery is an attempt to influence a juror corruptly to 
one side by promises, money, entertainments, and the like, the 
punishment of which is fine and imprisonment. Connected 
with which was another offence, the false verdict of jurors, 
which, whether occasioned by bracery or not, was anciently 
considered criminal, and exemplarily punished. A wrong 
verdict can now, and in civil cases only, bo sot aside ; but a 
corrupt juror may always be proceeded against, and punished 
as for a misdemeanor. 

18. The negligence of i^ublic officers, intrusted with the adminis- 
tration of justice, is an offenco subjecting the offender to fine, 
and in very notorious cases, to a forfeiture of his office, if it bo 
a beneficial one. 

19. Oppression on the part of judges, justices, and other magis- 
trates, in the administration and under the colour of their office, 
is an offenco, happily unknown, but when it occurs, severely 
punishable ; as is, 

20. Lastly, Extortion; which consists in an officer’s unlaw- 

2 0 
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fully taking, by colour of his office, any money or thing of value, 
that is not due to him, or more than is due, or before it is due. 
The punishment for this offence, which is fortunately equally 
rare, is fine and imprisonment, and sometimes a forfeiture of the 
office ; the defendant being also made to render double to the 
party aggrieved. 


CIIAPTEE XI. 

OF OFFENCES AGAINST THE PUBLIC PEACE. 

Offences against the public peace are some of them felonies, 
and some merely misdemeanors. 

1. The riotous assemhling of twelve 2^crsons, or more, and not 
dispersing upon proclamation, was made high treason by a statute 
of Edward VI., when the king was a minor, and a change in 
religion to be effected. That statute was rei)ealod by 1 Mar. c. 1, 
but the prohibition in substance re-enacted by 1 Mar. st. 2, c. 12, 
which made the offence felony ; and indemnified peace officers 
and their assistants, if they killed any of the mob. This act was 
made at first only for a year, and was afterwards continued for 
the queen’s life. By a statute of Elizabeth, when a change in 
religion was again to be made, it was revived and continued 
during her life. From the accession of James I. to the death of 
Anne, it was never once thought expedient to revive it : but, in 
the first year of George I., it was judged necessary to renew it, 
and at one stroke to make it perpetual. The capital punishment 
has been taken away, but the offence is still punishable with 
great severity. 

2. The riotous destruction of chui'ches or other buildings, or 
of machinery, which under George I. was a capital felony, is 
so no longer. The court has a large discretion as to punish- 
ment. 

In these cases of felonious destruction of property the law 
gives to the parties injured a civil remedy against the hundred 
in which the premises are situated, provided the persons dam- 
nified go within seven days before a justice of the peace, state 
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upon oath the names of the offenders, if known, and become 
boimd to prosecute. 

3. The offence of sending or delivering a letter demayidiny with 
menaces property or money y is a felony punishable with penal 
servitude, it may be, for life. The analogous offence of publish- 
ing or threatening to publish a libel upon any person, with 
intent to extort any money, or obtain some other advantage, is 
a misdemeanor and punishable by imprisonment. 

4. Lastly, Destroying any loch, sluice, flood-gate, erected by 
authority of parliament on a navigable river, has long been a 
felony, and highly penal. 

Eemoving any piles or other materials used for securing any 
sea-bank, &c., or doing any other injury so as to obstruct navi- 
gation, is also a felony; tho punishment extending to i)enal 
servitude, in the former case, for hfe, and in tho latter for seven 
years. Equally penal is tho offence of destroying pmUit ‘‘>ridges, 
which is likewise a felony. 

The remaining offences are misdemeanors ; viz. : 

6. Maliciously destroying turnpike-gates and toll-bars : or, 

6. Maliciously destroying or darmging any booh, print, statue 
or other article, in any museum, library, or other public repository, 
or any public picture, statue, or monument. 

7. Affrays ; from affraier, to terrify ; that is to say, the fight- 
ing of two or more persons in some public place ; for, if tho 
fighting be in private, it is no affray, but an assault. These 
may be suppressed by any person present, who is justifiable in 
endeavouring to part the combatants, whatever consequence 
may ensue. But more especially the constable, or other similar 
officer, however denominated, is bound to keep the peace. The 
punishment is by fine and imprisonment. Affrays in a church 
or churchyard are esteemed heinous offences ; and therefore by 
a statute of Edward VI., if any clerk in orders shall, by words 
only, quarrel, chide, or brawl, in a church or churchyai'd, the 
ordinary shall suspend him from the ministration of his office 
during pleasure. But if he, in such church or churchyard, 
proceeds to smite or lay violent hands upon another person, 

2g 2 
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he shall be excommtinicated ipso facto. Laymen guilty of riotous 
or indecent behaviour in any church or chapel, churchyard or 
burying ground, or who molest, disturb, or mimic any preacher 
or any clerk in holy orders, incur on conviction a penalty of five 
pounds for each offence, or an imprisonment not exceeding two 
months. Two persons may be guilty of an affray ; but 

8. Biots, ronfs, and unlawful assemWes must have three at 
least to constitute them. Unlawfully assembling, if to the num- 
ber of twelve, may constitute a felony : but, from the number 
of three to eleven, the offence is a misdemeanor, punishable 
by fine and imprisonment only, to which hard labour may 
be added. Moreover, any two justices, with the sheriff or 
nndcr-shcriff, may come with the posse comitatus, and suppress 
any such riot, arrest the rioters, and record upon the spot the 
nature and circumstances of the transaction; which record 
alone shall be a sufficient conviction of the offenders. And all 
persons, noblemen and others, except women, clergymen, persons 
decrepit, and infants under fifteen, are bound to attend the 
justices in suppressing a riot, upon pain of fine and imprison- 
ment; any battery, wounding, or killing of the rioters, that 
may happen in suppressing the riot being justifiable. 

9. Forcible entry or detainer!^ an offence which is committed by 
violently taking or keeping possession of lands and tenements, 
without the authority of law. This was formerly allowable to 
every person disseised, or turned out of possession, unless his 
entry was taken away or barred by his own neglect, or other 
circumstances. But this being prejudicial to the public peace, 
it became necessary by statute to restrain all persons from the 
use of such violent methods of doing themselves justice, so that 
the entry now allowed by law is a peaceable one only. Two 
justices may also summarily restore the possession to the person 
entitled thereto. 

10. Acts tending to produce a breach of the peace also constitute 
an offence. Therefore challenges to fight, either by word or letter 
are punishable by fine and imprisonment, according to the cir- 
cumstances of the offence. 

11. Libel, or the malicious ddfamation of any person, and 
especially of a magistrate made public by either printing. 
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writing, signs, or pictnres, in order to expose him to public 
hatred, contempt, or ridicule, is an offence of the same nature. 
The communication of a libel to any one person is a publication 
in law : and therefore the sending an abusive letter to a man is 
as much a libel as if it were openly printed, for it equally tends 
to a breach of the peace. For the same reason it is immaterial 
with respect to the essence of a libel, whether the matter of it be 
true or false ; since the provocation, and not the falsity, is the 
thing to be punished criminally ; though, doubtless, tlift false- 
hood of it may aggravate its guilt, and enhance its punishment. 

In a civil action, a libel must appear to be false, as well as 
scandalous ; for, if the charge be true, the plaintiff has received 
no injury. In a criminal prosecution, on the other hand, the 
tendency which all libels have to disturb the public peace, is 
what the law considers ; and at common law, therefore, the truth 
of the libel not onJ|r constitutes no defence to the charge, but 
cannot even bo given in evidence in mitigation of punishment. 
A defendant is now enabled, however, to plead and to prove its- 
truth ; but this does not amount to a defence, unless it was for 
the public benefit that the facts should be published. And 
after such a plea, if the defendant is convicted, tho punishment 
imposed for his offence may bo more severe, if in the opinion of 
the court his guilt is aggravated by the defence which he has 
set up, or the evidence given in support of it. 

This statute applies only to libels of a private and personal 
character, and not to those denominated seditious oxhlasidienLous, 
In these, therefore, and in all cases in which there is no plea or 
justification, the only points to bo inquired into, are, first, the 
making or publishing of the book or writing ; and, secondly, 
whether tho matter be criminal : and if both these points are 
against the defendant, the offence against the public is complete. 
But upon both points tho jury must exercise their judgment 
and pronounce their opinion, as a question of fact, as required 
by 32 Geo. III. c. 60, which was passed expressly to specify the 
functions of juries in cases of libel. This measure, which 
from its author, is usually called Foods Actj was the result of 
a lengthened discussion between Government, backed by the 
judges on tho one hand, and the advocates of popular rights 
with whom the juries generally sympathised, on tho other ; the 
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courts holding that the jury had no question to determine but 
the mere fact of writing, printing or publishing, the latter 
contending that the guilt or innocence of the defendant would 
be thus ta^en away entirely from that tribunal, whose proper 
function it was to determine that very question. 

Still further protection against prosecution for libel has been 
given to newsiiupm by a recent statute requiring, preliminary 
to any proceeding, the written fiat or allowance of the Director of 
PuhUc4^rosecutiotii>^ an oflScial who acts under the orders of the 
Attorney-General. 

The punishment on conviction for maliciously publishing a 
defamatory libel is fine or imprisonment, or both, as the court 
may award, such imprisonment not to exceed the term of one 
year. If however the defendant publish the libel knowing it to 
be/a?8c, the imprisonment may be for two years. And it is to 
be observed, that the defendant is entitled, on judgment given 
for him, to recover costs from the prosecutor : who on the other 
hand, if the issue upon a jfiea of justification is found for him, 
is entitled to recover his costs from the defendant. 


CHAPTEK XII. 

OF OFFENCES AGAINST PUBLIC TEADE. 

Offences relating to public trcLde, which, like those of the 
preceding classes, are either felonious, or not felonious, are. 

Firstly. Smuggling, or the importing of goods without paying 
the duties imposed thereon, is an offence ordinarily punishable by 
pecuniary penalties and the seizure of the goods. More open, 
daring, and avowed practices are more penal. Thus, three 
persons assembling with fire-arms to assist in the illegal expor* 
tation or importation of goods, or in rescuing the same after 
seizure, or in rescuing offenders in custody for such offences, are 
guilty of felony, and liable to penal servitude for life. Shooting 
at, maiming, or dangerously wounding any officer employed in 
the prevention of smuggling, is equally penal. Assaulting or 
obstructing an officer of the revenue in the execution of hia 
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duty, is a misdemeanor; but may nevertheless involve a very 
severe punishment. . 

Secondly. Fravdulent lanJcruptcy ; such as a bankrupt's not 
fully and truly discovering all his estate, or concealing his effects 
to the value of 10/., which, with many other like offences which 
might be mentioned, are misdemeanors. Till recently, they were 
felonious, all offences against the policy of the Bankrupt laws 
being long and justly considered as atrocious species of the 
crimen fahi, which might properly be put upon a level with 
those of forgery and falsifying the coin. 

Thirdly. The malicious destruction of machinery, or of goods 
in the process of manufacture ; an offence which may involve 
penal servitude for life. 

Fourthly. Unlawful comhinations among workmen have formed 
the subject of several statutes. Workmeh may meet together 
for the purpose of determining the wages they will accept, or 
the hours they will work, and may make arrangements among 
themselves for giving effect to their resolutions. But they must 
carry out their objects by lawful means ; and not attempt by 
violence, intimidation, molestation, or obstruction to prevent 
masters from employing, or workmen from taking employment, 
at any wages they may agree for. 

Fifthly and lastly. Cheating ; for trade ought not to be carried 
on without a punctilious regard to common honesty, and faith 
between man and man. Hither, therefore, may be referred that 
multitude of statutes made to restrain and punish deceits in 
particular trades, which are now either repealed or in desuetude, 
the obsolete offence also of breaking the assize of bread, or the 
rules laid down by law for ascertaining its price in every given 
quantity, was reducible to this head of cheating; as is likewise 
in a peculiar manner the common offence of selling by false 
or false weights and measures. The punishment for all frauds of 
this kind, if indicted, is fine and imprisonment, to which hard 
labour may be added ; but the more usual way is by levying, on 
a summary conviction, the pecuniary penalties imposed by 
statute. 

Under this head of cheating, however, may be ranked one or two 



456 


CHEATING. 


other crimes of a more serious nature. Thus, Obtaining money 
or goods by false pretences, is a misdemeanor, punishable it may 
be with penal servitude for five years, or imprisonment with or 
without hard labour and solitary confinement, not exceeding 
two years. Incurring a debt or obtaining credit under false 
pretences^ or by means of any other fraud, is also a misdemeanor, 
and punishable with imprisonment, not exceeding one year, 
with or without hard labour. The i)ersonation of another, or of 
an heir, executor, administrator, widow, next of kin or relation, 
with intent fraudulently to obtain any land, estate, money, chattel, 
or valuable security, is felony, punishable with penal servitude 
for life or not less than five years, or imprisonment not ex- 
ceeding two years, with or without hard labour, and with or 
without solitary confinement. Obtaining the signature of any 
person to any bill, note or valuable security with intent to cheat or 
defraud is a misdemeanor, and subjects the offender to be kept 
in penal servitude for five years, or to be imprisoned for two 
years, with or without hard labour. 

Indeed, any deceitful practice, in cozening another by artful 
means, whether in matter of trade or otherwise, is punishable 
with fine or imprisonment. Thus, concealing from the purchaser 
or mortgagee any settlement, will, or other instrument material 
to the title of or any incumbrance affecting the property, or 
falsifying any pedigree upon which a title does or may depend, 
in order to induce the acceptance of the title with intent to 
defraud, is a misdemeanor, punishable, at the discretion of the 
court, by fine, or imprisonment for any time not exceeding two 
years, with or without hard labour, or by both. Giving a false 
character to a servant, is a kind of cheat, and exposes the offender 
to a fine of 20?., and in default to imprisonment and hard labour 
for not less than one or more than three months. A similar 
punishment may be inflicted on any person offering himself as a 
servant with a false character. The offence of fraudulently using 
trade marks is punishable by imprisonment not exceeding two 
years, with or without hard labour, and with or without a fine, 
besides the forfeiture of all the falsely marked goods. Know- 
ingly selling or exposing for sale goods falsely marked is punish- 
able by fine; all these offences being a kind oi cheating. 
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CHAPTEE Xlir. 

OF OFFENCKS AGAINST THE PUBLIC HEALTH. 

Poe the preservation of the public health there has been much 
and varied legislation. 

1. By a statute of James I., any person infected with the 
plague, who was commanded by the mayor or constable to keep 
his house, and ventured to disobey it, might be forced, by the 
watchman appointed on such melancholy occasions, to obey such 
command. And if such person went abroad, he was, if ho had 
no plague sore upon him, punishable by whipping ; but if he 
had any infectious sore ui)on him, uncured, he was then guilty 
of felony. This statute, long obsolete, has, with all the acte 
continuing it, been repealed. But it is a misdemeanor at 
common law to expose a person labouring under an infectious 
disorder in the streets or other public places; and it is an 
offence punishable by imprisonment to produce, by inoculation 
or otherwise, the disease of small-pox. The guardians of the 
poor have now power to contract with the medical officers of 
parishes for the vaccination of the children of all persons there 
resident; and this vaccination is compulsory, under penalties 
summarily recoverable before two justices of the peace. 

Elaborate provisions have also been made for securing the 
performance of quarantine, and obedience to regulations issued 
by the Privy Council with respect to vessels suspected of having 
the plague or other infectious disease on board. Offences arc in 
ordinary cases punishable by a heavy fine. 

The Local Government Board have also power, whenever 
any part of the country is threatened with or affected by any 
epidemic, to make regulations, which may be enforced by 
penalties, for the speedy interment of the dead, for house to 
house visitation, and for providing medical aid, and otherwise 
guarding against the spread of the disease. 

2. The selling of unwholesome provisions is an offence to 
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other crimes of a more serious nature. Thus, Obtaining money 
or goods by false pretences, is a misdemeanor, punishable it may 
be with penal scryitudo for five years, or imprisonment with or 
without hard labour and solitary confinement, not exceeding 
two years. Incurring a debt or obtaining credit under false 
prcfencesy or by means of any other fraud, is also a misdemeanor, 
and punishable with imprisonment, not exceeding one year, 
with or without hard labour. The personation of another, or of 
an heir, executor, administrator, widow, next of kin or relation, 
with intent fraudulently to obtain any land, estate, money, chattel, 
or valuable security, is felony, punishable with penal servitude 
for life or not less than five years, or imprisonment not ex- 
ceeding two years, with or without hard labour, and with or 
without solitary confinement. Obtaining the signature of any 
person to any bill, note or valuable security with intent to cheat or 
defraud is a misdemeanor, and subjects the offender to be kept 
in penal servitude for five years, or to be imprisoned for two 
years, with or without hard labour. 

Indeed, any deceitful practice, in cozening another by artful 
means, whether in matter of trade or otherwise, is punishable 
with fine or imprisonment. Thus, concealing from the purchaser 
or mortgagee any settlement, will, or other instrument material 
to the title of or any incumbrance affecting the property, or 
falsifying any pedigree upon which a title does or may depend, 
in order to induce the acceptance of the title with intent to 
defraud, is a misdemeanor, punishable, at the discretion of the 
court, by fine, or imprisonment for any time not exceeding two 
years, with or without hard labour, or by both. Giving a false 
character to a servant, is a kind of cheat, and exposes the offender 
to a fine of 20Z., and in default to imprisonment and hard labour 
for not less than one or more than three months. A similar 
punishment may be inflicted on any person offering himself as a 
servant with a false character. The offence of fraudulently using 
trade marks is punishable by imprisonment not exceeding two 
years, with or without hard labour, and with or without a fine, 
besides the forfeiture of all the falsely marked goods. Know- 
ingly selling or exposing for sale goods falsely marked is punish- 
able by fine; all these offences being a kind of cheating. 
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CHArTEE XIII. 

OF OFFENCES AGAINST THE PUBLIC HEALTH. 

Fob the preservation of the public health there has been much 
and varied legislation. 

1. By a statute of James I., any person infected with the 
plague, who was commanded by the mayor or constable to keep 
his house, and ventured to disobey it, might bo forced, by the 
watchman appointed on such melancholy occasions, to obey such 
command. And if such person went abroad, ho was, if he had 
no plague sore upon him, punishable by whipping; but if he 
had any infectious sore upon him, uncured, he was then guilty 
of felony. This statute, long obsolete, has, with all the acts 
continuing it, been repealed. But it is a misden eanor at 
common law to expose a person labouring under an infectious 
disorder in the streets or other public places; and it is an 
offence punishable by imprisonment to produce, by inoculation 
or otherwise, the disease of small-pox. The guardians of the 
poor have now power to contract with the medical officers of 
parishes for the vaccination of the children of all persons there 
resident; and this vaccination is compulsory, under penalties 
summarily recoverable before two justices of the peace. 

Elaborate provisions have also been made for securing the 
performance of quarantine, and obedience to regulations issued 
by the Privy Council with respect to vessels suspected of having 
the plague or other infectious disease on board. Offences are in 
ordinary cases punishable by a heav;^,fiixC. . / 

The Local Government Board^bavo also power, whenever 
any part of the country is threatjbned with or affected by any 
epidemic, to make regulations, [which may bo enforced by 
penalties, for the speedy intermejit of the dead, for house to 
house visitation, and for providing medical aid, and otherwise 
guarding against the spread of thi disease. 

2. The selling of unwholesome ^provisions is an offence to 
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prevent which an act of Henry III. prohibited the sale ( 
corrupted wine, contagious or unwholesome flesh, or flesh tha 
was bought of a Jew. The usual proceeding now is a prosecu- 
tion before magistrates under the Adulteration Acts, The 
sending of diseased meat to market for sale is a serious 
misdemeanor ; the exposure of meat that is unfit for food, for 
sale, is also penal. The sale of adulterated wine in a licensed 
house is a less offence, punishable by a small fine. A larger 
penalty and a disqualification from selling any wine by retail 
for five years is attached to its repetition. 

3. Allowing premises to remain uncleansed, or permitting any 
gutter, privy, drain, ashpit, to be so foul, or any animal to be so 
kept, as to be injurious to health, are not only nuisances which 
may bo abated by the local authorities, at the expense of th( 
delinquent, but offences which may be punished by penalties. 

4. Carrying on an ohnoxiom trade or manufacture, within th( 
limits of any city, town, or populous district, is also a nuisance 
and an offence which may be dealt with in the same way. 

5. Over-crov)d ing places of labour and common lodging-houses 
and employing beyond the times allowed by law children unde 
certain ages, or females, in mines and factories, are all withii 
the category of offences against the public health, which ma, 
bo punished by penalties. The Pollution of rivers and streams, 
whereby the water intended by nature for the use of the com 
munity may be rendered unwholesome, may be regarded as a 
offence against the public health. This may bo prohibited b^ 
action in the county court, and the continuance of the offence 
prevented by the imposition of pecuniary penalties. 
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CHAPTEE XIV. 

OP OFFENCES AGAINST THE PUBLIC POLICE OR ECONOMY. 

By the public j[i6lice and *>conomy is meant the dae regulation 
and domestic order of the kingdom ; whereby the individuals of 
the state, like members of a well-governed family, are bound 
to conform their general behaviour to the rules of propriety, 
good neighbourhood, and good manners ; and to be decent, in- 
dustrious, and inoffensive in their respective stations. The 
offences falling under this head are : — 

1. ClaudestuiG marriages, which occur from the solemnization 
of marriages in other places, or at other times, or without the 
publicity required by law, all of them matters of great public 
concern, and therefore felonies punishable by fourteen years' 
penal servitude. 

2. BUjamy, which signifies being twice married ; but is more 
correctly denominated jyohjyamy^ or having a plurality of wives 
at once, is a felony punishable by ];)enal servitude not exceeding 
seven years, or imprisonment with or without hard labour not 
exceeding two years. 

8. Common nuisances ^ which may arise either from doing a 
thing to the annoyance of all, or neglecting to do a thing which 
the common good requires. Of this nature are, — 1. Annoyances 
in highways, hridges, and public rivers,\yy rendering the same in- 
convenient or dangerous to pass, either positively, by actual 
obstructions ; or negatively, by want of reparations. For both 
of these, the person so obstructing, or such individuals as arc 
bound to reimir and cleanse them, or in default of these last, the 
parish at largo, may be indicted, distrained to repair and amend 
them, and in some cases fined. 2. Those nuisances, hich when 
injurious to a private man are actionable, are, when detrimental 
to the public, punishable by prosecution, and subject to fine. 
8. All disorderly inns, or ale-houses, hawdy-houses, gaming-houses, 
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stager^^ays unKcensed, booths and stages for rope-dancers ^ mounte- 
banks, and the like are public nuisances, and may upon indict- 
ment be suppressed and fined. Lotteries are also public 
nuisances. 5. The throwing about of fireworks and squibs in 
a street is a common nuisance, punishable by fine. So is the 
making, keeping, or carriage, of too large a quantity of gun- 
powder at one time, or in one place or vehicle ; which is pro- 
hibited under penalties. Erecting powder-mills or keeping 
powder-magazines near a town, is a nuisance at common law 
6. Keeping explosive substances in unlicensed places and in larger 
quantities than is allowed are also offences. 

4. Idleness in any person is an offence against the public 
economy. In China it is a maxim, that if there be a man who 
does not work, or a woman that is idle, somebody must suffer 
cold or hunger. The Areopagus punished idleness, and the 
civil law expelled all sturdy vagrants from the city. Here, all 
idle persons or vagabonds, whom our ancient statutes describe 
to be '^such as wake on the night, and sleep on the day, 
and haunt customable taverns, and ale-houses, and routs 
about; and no man wot from whence they come, ne whither 
they go,” are offenders against good order, and blemishes in the 
government, of any kingdom. 

Offences of this character formerly amounted, indeed, in some 
cases, to felony. Thus it was felony m idle soldiers and mariners 
wandering about the realm, or persons pretending so to be, and 
abusing the name of that honourable profession. Such a one, 
not having a testimonial or pass from a justice, limiting the 
time of his passage ; or exceeding the time linodted for fourteen 
days, unless he fell sick ; or forging such testimonial, was guilty 
of a capital felony, a sanguinary law which remained on the 
statute-book till the end of the reign of George III. 

Outlandish persons calling themselves Egyptians, or gypsies, 
were long another object of l^slative severity. In 1530, they 
are described in a statute as outlandish people, calling them- 
selves Egyptians, using no craft nor feat of merchandize, who 
have come into this realm and gone from shire to shire and 
place to place in great compafly, and used great, subtil, and 
crafty means to deceive the people; bearing them in handt 
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that they by palmestry conld tell men^s and women's fortmies ; 
and so many times by craft and subtilty have deceived the 
people of their money, and also have committed many heinous 
felonies and robberies.” Wherefore they are directed to avoid 
the realm, and not to return under pain of imprisonment and 
forfeiture of their goods and chattels. Other statutes made 
Egyptians, who remained one month in the kingdom, or any 
person, fourteen years old, whether natural-born subject or 
stranger, who had been seen or found in their fellowship, or 
who had disguised liim or herself like them, who remained in 
the same one month, at one or several times, guilty of a capital 
felony, and at one Suffolk assizes no less than thirteen gypsies 
were executed upon these statutes, a few years before the 
Eestoration. There are no instances more modern than this, 
of carrying these laws into practice ; and gypsies are now only 
punishable as vagrants, in common with other disorderly persons ; 
who are now divided into three classes, idle and disorderly 
persons, rogues and vagabonds, and incorrigible rogues, by the 
Vagrant Act ; which carefully defines what offenders shall fall 
within each of those throe classes, and provides a precise scale 
of punishment for each offence. Several statutes have added 
to the list of these offenders, who are punishable summarily by 
justices of the peace. 

5. Under the head of public economy might formerly have 
been ranked the sumptuary laws against luxury, and extravagant 
expenses in dress, diet, and the like ; all of which have been 
repealed. But luxury and extravagant exi3euses in dress, diet, 
and the like, naturally lead to gaming, which is generally in- 
troduced to supply or retrieve the expenses occasioned by the 
former : it Mng a kind of tacit confession that the company 
engaged therein do, in general, exceed the bounds of their 
respective fortunes ; and therefore they cast lots to determine 
upon whom the ruin shall at present fall, that the rest may be 
saved a little longer. 

For the suppression of gaming-houses many statutes have been 
passed, and special provisions passed against any gaming what- 
ever in a public-house. A licence is also required, under a 
penalty, to be taken out annually, by such i)ersons as keep 
public billiard-tables, and bagatelle-boards, or instruments used 
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in any game of a like kind — a provision framed to permit of a 
refusal of the licence, if gaming ho permitted. All private 
lotteries by tickets, cards, or dice, are prohibited imdor penalties. 
Little-goes are declared common and public nuisances, and a 
penalty imposed on persons keeping any place for that game, or 
for any other lottery whatsoever. Art-unions are excepted by a 
special act. 

To prevent the multiplicity of horse-races, another fund of 
gaming, it was enacted in the reign of Geo. II. that no matches 
under 50Z. value should be run, upon penalty of 200Z. to be paid 
by the owner of each horse running, and 1007. by such as 
advertised the plate. A number of vexatious actions having 
been brought under this statute, it was afterwards repealed ; and 
all bargains relating to horse-racing placed on the same footing 
as other contracts. But no sooner were contracts as to horse- 
racing legalized, than an immense number of petty gaming- 
houses sprang up, under the name of letting officfs. This 
led to the interference of the legislature, and a statute was 
passed, expressly for the suppression of these haunts of vice. 

6. Bef using to serve a puUic office, without lawful cause, when 
duly appointed thereto, is a misdemeanor at common law, and 
as such punishable, if necessary, by fine and imprisonment. A 
vacancy in the office of sheriff, for instance, may occasion a 
stop of public justice; and the same principle applies when 
duties are imposed by statute, as in the case of a town councillor, 
or an overseer of the poor. 

7. Furious driving, or riding on the highway, so as to endanger 
persons passing, is also an offence punishable by fine. 

8. Cruelty to an animal, either by over-driving, beating or 
torturing it, or by carrying it or causing it to be carried in 
such a manner as to create unnecessary pain or suffering, are 
offences punishable on summary conviction before a magistrate ; 
and any peace-officer, on his own view, or on complaint of any 
other person, who shall give his address, is authorized to secure 
the offender. Fighting or baiting of any lull, bear, letdger, dog 
cock, or other animal, is an offence falling under this head ; and 
so are cruelties in the slaughtering of horses and other animals 
not intended for food. Vivisecting, or experiments on living 
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animals for scientific purposes is only allowed under strict 
supervision. 

9. Taking ujp dead bodies is a misdemeanor at common law 
unless done by lawful authority. It was formerly committed in 
order to obtain subjects for dissection in the schools of anatomy, 
but is now quite unknown, regulations having been made for 
this purpose by statute. It is also an offence in those whose 
duty it is to bury the dead, to refuse to do so, and one cogniz- 
able by the temporal courts as well as by the courts-Christian. 

10. Lastly, there is the offence which the sportsmen of England 
seem to think of the highest importance ; and a matter, perhaps 
the only one, of general and national concern ; viz.^ the destroy- 
ing of such beasts and fowls as arc ranked under the denomina- 
tion of game : which was formerly an offence in all persons alike, 
who had not authority from the crown to kill game, by the 
grant of either a free warrant, or at least a manor of their own. 
But the game-laws also inflicted additional punishments on 
persons guilty of this general offence, unless they were people 
of such rank or fortune as were therein particularly specified. 
All persons, therefore, of what property or distinction soever, 
that killed game out of their own territories, or evdn upon their 
own estates, witliout a franchise, were guilty of the first original 
offence, of encroaching on the royal prerogative. And those 
indigent persons who did so, without having such rank or 
fortune as was generally called a qualification, were guilty not 
only of the original offence, but of the aggravation also, created 
by the statutes for preserving the game; which aggravations 
were so severely punished, and those punishments so implacably 
inflicted, that the offence against the crown was seldom thought 
of, provided the miserable delinquent could make his peace 
with the lord of the manor. The offence, thus aggravated, is 
ranked under the present head, because the only rational 
footing upon which it can be considered as a crime is, that in 
low and indigent persons it promotes idleness, and takes them 
away from their proper employments and callings, which is an 
offence against the public peace and economy of the realm. 

The statutes for preserving the game are many and various, 
and not a little obscure and intricate, it being remarked that 
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in one statute only, 6 Ann. o. 15, there is false grammar in no 
fewer than six places, besides other mistakes ; the occasion of 
which, or what denomination of persons were probably the 
pennors of the statutes, need not at j)resent be inquired into. 
It is not necessary to trace the legislation on this subject, for the 
possession of any qv/xlification to kill game no longer exists ; the 
right to do so depending simply on the payment of a tax, usually 
called a game ctrtijicate. 

The offence of trespassing by night in pursuit of game, or in 
other words n'iglit-2>oacliing, is, however, highly penal, and will 
probably remain so, tmtil tho game-laws have been entirely 
repealed. 


CHAPTER XV. 

OF HOMICIDE. 

The offences which affect individuals are cither against their 
persons, their habitations, or ihiQvc property. 

Of crimes injurious to the persons of individuals, tho most 
important is the offence of taking away life ; or homicide ; which 
is of throe kinds ; justifiable, excusable, and felonious. The first 
has no share of guilt at all; the second very little; but the 
third is tho highest crime man is capable of committing. 

1. Justifiable homicide is of divers kinds. 

1. Such as is owing to necessity ; without any will, intention, 
or desire, and without any inadvertence or negligence in the 
party killing, and therefore without any shadow or blame. As 
when the sherift’, in the execution of public justice, puts to death 
a malefactor ; this is an act of necessity, and even of civil duty ; 
and, therefore, not only justifiable, but commendable where the 
law requires it. But the law must require it, otherwise it is 
not justifiable : wantonly to kill the greatest malefactor, a felon 
or a traitor is murder. 

Homicide is also justifiable, rather by the permission, than the 
comrmnd, of the law, when for the advancemmt of public justice, 
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which occurs,— where an officer, in the execution of his 
office, kills a person that assaults and resists him. Seco'tvily, if 
an officer, or any private person, attempts to take a man charged 
with felony, and is resisted: and, in the endeavour to take him, 
kills him. Thirdly ^ in case of a riot, or rebellious assembly. 
Fourthly, where the prisoner in a gaol, or going to a gaol, assault 
the gaoler or officer, and he in his defence kills any of them. In 
all these cases, there must bo an apparent necessity on the officer’s 
side, viz., that the party could not bo arrested or apprehended, 
the riot could not be suppressed, the prisoners could not Ix^ 
kept in hold, unless such homicide wore committed : otherwise 
without such necessity, it is not justifiable. 

3. Homicide committed ioriXxo prevent ion of erme is justifiable , 
as if any i[>erson attempts a robbery or murder of another, or 
attempts to break open a house in the night-time, and is killed in 
the attempt, the slayer shall bo acquitted and discharged. The 
law likewise justifies a woman killing one who attempts to 
ravish her : and so the husband or father is justified in killing a 
man who attempts a rape upon his wife or daughter. 

II. Excusable homicide is either per infortunium, by misadven- 
ture ; or se defendendo, for self-preservation. 

1. Homicide per is where a man doing a lawful 

act, without any intention of hurt, unfortunately kills another ; 
as where a man is at work with a hatchet, and the head thereof 
flies off and kills a standcr-by ; or where a person is shooting at 
a mark, and undcsignedly kills a man ; for the act may bo law- 
ful, and the effect accidental. So where a parent is moderately 
correcting his cliild, a master his apprentice or scholar, or an 
officer punishing a criminal, and happens to occasion his death, 
it is only misadventure ; for the act of correction is lawful : but 
if ho exceeds the bounds of moderation, either in the manner, 
the instrument, or the quantity of punishment, and death ensues, 
it is manslaughter at least : for immoderate correction is un- 
lawful. Likewise, to whip another's horse, whereby he runs 
over a child and kills him, is accidental in the rider, for he has 
done nothing unlawful ; but manslaughter in the person who 
whipped him, for the act was a trespass of inevitably dangerous 
consequence. And in general, if death ensues in oonsequence of 

2 B 
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a dangerous, and unlawful sport, as shooting or casting stones in 
a town, and similar cases, the slayer is guilty of manslaughter. 

2. Homicide se defendendo, upon a sudden affray, is also excus- 
able. It must be distinguished from that just now mentioned, 
as calculated to hinder the perpetration of a crime, which is not 
only a matter of excuse, but of justification. Self-defence is that 
whereby a man may protect himself from an assault, or the like, 
in the course of a sudden broil or quarrel, by killing him who 
assaults liim. This is expressed by the word chance medley ; in 
which it must appear that the slayer had no other possible, or, 
at least probable means of escaping from liis assailant. 

It is frequently difficult to distingiiisli this species of homicide 
from manslaughter. The true criterion seems to l>e this : when 
both parties .are actually combating at the time when the mortal 
stroke is given, the slayer is then guilty of manslaughter; but if 
the slayer has not begun to fight, or, having begun, endeavours 
to decline any further struggle, and afterwards, being closely 
pressed by his antagonist, kills him to avoid his own destruction, 
this is homicide in self-defence. And as the manner of the 
defence, so is also the time to be considered; for if the person 
assaulted does not fall ui^on the aggressor till the fray is over, or 
when he is running away, tliis is revenge, and not defence. 

One species of homicide has been said to fall within the 
maxim justifying taking lifese defen dendo ; viz. : the case where 
two persons shii)wreckod, and getting on the same plank, on© 
finding it not able to save both, tlirusts tlic other from it, 
whereby he is drowned. Ho who thus preserves his own life at 
the expense of another’s has been thought to be excusable 
through unavoidable necessity and the principle of self-defence : 
since their both remaining on the same plank is a mutual, though 
innocent, attempt upon, and endangering of, each other’s lives. 
But this doctrine does not hold in the law of England. 

III. Felonious homicide is an act of a very different nature 
from the former, being the killing of a human creature, of any 
age or sex, without justification or excuse. This may be done 
either by killing one’s self, or another man. 

Self-murder is ranked among the highest crimes. Afelo dese 
IS he that deliberately puts an end to his own existence. The 
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party mnst bo of years of discretion, and in bis senses, else it is 
no crime. But this excuse ought not to bo strained to that 
length to which coroners* juries have sometimes carried it, 
viz.y that the very act of suicide is an evidence of insanity ; as if 
every man who acts contrary to reason had no reason at all : for 
the same argument would prove every other criminal non comics, 
as well as the self-murderer. Every melancholy fit does not 
deprive a man of the capacity of discerning right from wrong, 
which is necessary to form a legal excuse ; for if a lunatic kills 
himself in a lucid interval ho is a/eZ© de se. 

But what punishment can human laws inflict on one who has 
withdrawn himself from their reach ? They can act solely upon 
what he has left behind him, his reputation ; and that only by 
an ignominious interment by night, and without the rights of 
Christian burial. 

The other species of criminal homicide is that of killing 
another man ; in which there are also degrees of guilt, which 
divide the offence into manslaughter and murder, 

1. Manslaughter is the unlawful killing of another without 
malice either express or implied : which may be either volun- 
tarily, upon a sudden heat, or involuntarily, but in the com- 
mission of some unlawful act. And hence in manslaughter 
there can bo no accessories before the fact, because it must 1^ 
done without premeditation. 

As to the first, or voluntary branch : if upon a sudden quarrel 
two persons fight, and one of them kills the other, this is man- 
slaughter : and so it is if they upon such an occasion go out and 
fight in a field, for this is one continued act of passion : and the 
law pays that regard to human frailty as not to put a hasty and 
a deliberate act upon the same footing with regard to guilt. 
But if there be a sufficient cooling time for passion to subside 
and reason to interpose, and the person so provoked afterwards 
kills the other, this is deliberate revenge, and not heat of blood, 
and accordingly amounts to murder. 

The second branch, or involuntary manslaughter, differs also 
from homicide excusable by misadventure, in this, that mis- 
adventure always happens in consequence of a lawful act, but 
this species of manslaughter in consequence of an unlawful one. 

2 H 2 
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As when a workman flings down a stone or piece of timber into 
the street and kills a man ; this may be either misadYontnre, 
manslaughter, or murder, according to the circumstances. li 
in a country village, where few passengers are, and he calls out 
to all people to have a care, it is misadventure only ; but if in a 
populous town, where people are continually passing, it is man- 
slaughter, though lie gives loud warning; and murder, if ho 
knows of their passing, and gives no warning at all, for then it is 
malice against all mankind. 

The crime of manslaughter amounts to felony, but the law 
gives the judge an unlimited discretion as to punishment, that 
depending necessarily on the special circumstances of each 
particular case. 

2. Murder is when aperson of sound memory and descretion, un- 
lawfully hilleth any reasonahle creature in being, and under the 
hinges peace, with indlice aforethought, either expressed or implied.*^ 
From which definition it will be observed : first, that it must 
bo committed by a person of sound memory and discretion : for 
lunatics or infants are incapable of committing any crime: 
unless in such cases where they show a consciousness of doing 
wrong, and of course a discretion, or discernment, between good 
and evil. 

Next, it happens when a person of such sound discretion vn- 
lawfully hillith. The unlawfulness arises from the killing 
without warrant or excuse ; and there must also be an actual 
killing to constitute murder. This killing may be by poisoning, 
striking, starving, drowning, and a thousand other forms of 
death by which human nature may be overcome. If a man, 
indeed, does an act of which the probable consequence may be, 
and eventually is, death ; such killing may be murder, although 
no stroke be struck by himself, and no killing may bo primarily 
intended : as was the case of the unnatural son, who exposed 
his sick father to the air, against his will, by reason whereof 
he died ; of the harlot who laid her child under leaves in an 
orchard, where a kite struck it and killed it : and of the parish 
officers, who shifted a child from parish to parish till it died for 
want of care and sustenance. And so if a master refuse his 
apprentice necessary sustenance, or treat him with such con- 
tinued harshness and severity, that hi^ death is occasioned 
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thereby, the law will imply malice, and the offence may be 
murder. So if a prisoner die by duress of imprisonment, the 
person actually offending is guilty of murder. In order also 
to make the killing murder, it is requisite that the party die 
within a year and a day after the stroke received, or cause of 
death administered; in the computation of which the whole 
day upon which the hurt was done shall be reckoned the first. 

Turther, the person killed must bo a ** reasonable creature in 
** being f and under the king's })eace'' at the time of the killing. 
Therefore to kill an alien or an outlaw, who are all under the 
king’s peace and protection, is murder, except ho bo an alien 
enemy in time of war. 

Lastly, the killing must be vnth malice aforethoaght This 
is the grand criterion which distinguishes murder from 
other killing; and this malice prepense, malitia imerogitata, 
is not so properly spite or malevolence to iho deceased in 
particular, as any evil design in general; the dictate of a 
wicked, depraved, and malignant heart; and it may be cither 
express or implied in law. Express malice is wlicn one, with 
a sedate delilierate mind and formed design, doth kill an ether : 
which formed design is evidenced by external circumstances 
discovering that inward intention; as lying in wait, ante- 
cedent menaces, former grudges, and concerted schemes to 
do him some bodily harm. Also, if even upon a sudden pro- 
vocation one beats anotlier in a cruel and unusual manner so 
that ho dies, though ho did not intend his death, yet ho is guilty 
of murder by express malice ; that is by an express evil design, 
the genuine sense of malitia. As when a park-keeper tied a 
boy, that was stealing wood, to a horse’s tail, and dragged him 
along the park ; when a master corrected his servant with an 
iron bar ; and a schoolmaster stamped on his scholar’s belly ; so 
that each of the sufferers died ; these wore held to be murders, 
because tho correction being excessive, and such as could not 
proceed but from a bad heart, it was equivalent to a delilx)rate 
act of slaughter. Neither shall he be guilty of a less crime, 
who kills another in consequence of such a wilful act as shows 
him to bo an enemy to all mankind in general ; as coolly dis- 
charging a gun among a multitude of people ; for this is uni- 
versal malice. 

In many cases where no malice is expressed tho law will 
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imply it : as sphere a man wilfully poisons another ; in such a 
deliberate act the law presumes malice, though no particular 
enmity can be proved. And if one intends to do another felony, 
and undesignedly kills a man, this is said to be murder ; as, if one 
shoots at A and misses him, but kills B. The previous felonious 
intent, the law here transfers from one offence to the other. 

It were needless to go through all the cases of homicide, which 
have been adjudged either expressly, or impliedly malicious. 
It may bo taken for a general rule that all homicide is malicious, 
and of course amounts to murder, unless where justified by the 
command or permission of the law ; excused on the account of 
accident or self-preservation, or alleviated into manslaughter, 
by being either the involuntary consequence of some act, not 
strictly lawful, or if voluntary, occasioned by some sudden and 
sufficiently violent provocation. All these circumstances of 
justification, excuse or alleviation, it is incumbent upon the 
prisoner to make out, to the satisfaction of the court and jury : 
the latter of whom arc to decide whether the circumstances 
alleged are proved to have actually existed; the former, how 
far they extend to take away or mitigate the guilt. 

The punisliment of murder, or of an accessory lefore the fact, 
is now in all cases, death ; accessories after the fact may be 
l)nnished by penal servitude for hfe. 


CHAPTEB XVI. 

OF OFFENCES AGAINST THE PEKSONS OF INDIVIDUALS. 

The offences which more peculiarly affect the security of the 
person are some felonious, others .'simply misdemeanors, and 
punishable with a lighter animadversion. 

1. Mayhem is an offence tending to deprive the sovereign of 
the aid and assistance of his subjects ; and by the ancient law he 
that maimed any man whereby he lost any part of his body, was 
sentenced to lose the like part ; memlrum pro memlro. This 
went out of use : partly because the law of retaliation is at best 
an inadequate rule of punishment ; and partly because upon a 
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repetition of the offence, the punishment could not be repeated. 
Several statutes were accordingly passed to put the crime and 
punisliment of mayhem out of doubt, tho most severe and 
effectual of which was the Coventry Act ; passed in the reign of 
Charles II. on the occasion of an assault on Sir John Coventry 
in the street, and slitting his nose, in revenge for some obnoxious 
words uttered by him in Parliament. But this offence has 
entirely lost its distinctive character in the more general pro- 
visions of the law for tlie protection of the person from acts of 
violence, the leading principle of which is to make the offence, 
and of course its punishment, to depend, in a groat measure, on 
the intent of the offender. 

11. The next offence to be mcniioned under tins head relates 
to the female part of tho community, Ix^ing that of their fornlh 
abductio7} and marriage, which is vulgarly called stealing an 
heiress. This offence was first made a felony by an Act of 
Henry VI., and it remained capital till the reign of Georco IV. ; 
yet is still a felony, and may bo punished with penal servitude 
for a term not exceeding fourteen years. 

An inferior degree of tho same kind of offence is, tahing away 
any woman child mimarritd, first punished under a now repealed 
statute of Philip and Mary. It and cognate offences are still 
highly penal under a statute of the present reign. 

ni. A third offence also against the female part of tho com- 
munity, but attended with greater aggravation, is rape, raptns 
mulierum, or the carnal knowledge of a womaii forcibly and 
against her will. 

This crime was punished by the Saxon laws with death, but 
this was afterwards thought too hard, and in its stead another 
severe, but not capital punishment, was inflicted by William the 
Conqueror, viz., castration and loss of eyes, which continued till 
the reign of Henry III. Under Edward I., the punishment was- 
mitigated ; but this lenity being productive of terrible conse- 
quences, it was under Edward I. found necessary to make the 
offence felony. Afterwards under Elizabeth, it was made 
capital ; and so remained to tho reign of George IV., the extreme 
limit of punishment being now penal servitude' for life. To 
abuse a girl under the age of thirteen is felony, punishable in the 
same manner; tho same offence committed on a girl above 
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thirteen and under sixteen, whether with or without her consent, 
is a misdemeanor, punishable by two years imprisonment. 

As to the material facts requisite to be given and proved on 
indictments for offences against women, they are not to be pub- 
licly discussed, except only in a court of justice. The credibility 
of the chief witness must be left to the jury. Thus : if the 
witness be of good fame ; if she presently discovered the offence, 
and made search for the offender ; if the party accused fled for 
it ; these and the like are concurring circumstances, which give 
probability to her evidence. On the other side, if she be of evil 
fame, and stand unsupported by others ; if she concealed the 
injury for any considerable time after she had opportunity to 
complain ; if the place, where the fact was alleged to be com- 
mitted, was where it was possible she might have been heard, 
and she made no outcry ; these and the like circumstances, if 
unexplained, carry a strong, but not conclusive, presumption 
that her testimony is false or feigned. 

A charge of rape can only bo sustained when the offence was 
committed against the will of the woman; but if the consent be 
obtained by fraud, it is nevertheless rape. The law also extends 
its protection to females under twenty-one ; any 2)orson procuring 
a female to have illicit connection with a man, or to become an 
inmate of a brothel, being guilty of a misdemeanor, punishable 
by iraiirisonmeiit, accompanied with hard labour, for two years. 
The use of threats or false pretences is equally penal. 

IV. What has been observed with regard to the proof of rope, 
may be applied to another offence, the very mention of which is 
a disgrace to human nature. It will be better to imitate in this 
respect the delicacy of the law, which treats it, in its very 
indictments, as a crime not fit to bo named: peccatum illud 
horrihile, inter christianos non nominandum. Outrages on de- 
.cency by male persons constitute a misdemeanor highly penal. 

The inferior offences against the person are assaults, butteries, 
wounding, false imprisonment, and kidnapping, 

V. VI. VII. Assaults, batteries, and wounding, as breaches of 
the peace, are indictable and punishable at common law with 
fine and imprisonment. Some of these, however, although un- 
lawful when committed on any person, acquire a higher degree 
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of guilt when committed on persons in particular situations, or 
exercising peculiar duties, and to them consequently the law 
affords greater protection. Thus, by the ArticuU Gleri, to lay 
violent hands upon a clergyman exposed the delinquent to 
1. an indictment for the breach of the peace ; 2. a civil action for 
damages; and 3. a suit in the ecclesiastical court, first, pro 
correctione et salute animse^ by enjoining penance, and then again 
for such sum of money as should be agreed on for taUing off the 
penance enjoined. The only special protection now, however, 
given to the clergy consists in its being made a misdemeanor to 
obstruct a clergyman in, or arrest him upon civil process, wliilo 
he is performing or about to perform, or returning from the 
performance of, divine service. 

Assaults on magistrates and gamekeepers are in certain cases 
severely punishable, as are likewise assaults on officers of work- 
houses, and on relieving and other officers acting under the 
poor laws. So are assaults committed in pursuance of a con- 
spiracy to raise the rate of wages; assaults by masters on 
apprentices or servants, by husbands on their wives, anu by 
parents and others on children. 

The punishment for an assault is usually imprisonment, or 
fine, or both ; but the court may, in cases of indecent assault, 
and assaults occasioning actual bodily harm, add hard labour. 
Common assaults and batteries usually are dealt with by the 
magistrates, under their summary jurisdiction, committing the 
offender to the house of correction, or imposing a fine. 

VIII. False imprisonment is a misdemeanor at common law ; 
the most atrocious degree of it, that of sending any subject of 
this realm a prisoner into parts beyond the seas, i^Q,prannunire ; 
inferior degrees of it are punishable, on indictment, if need be, 
by fine and imprisonment. 

IX. Kidnapping, or the forcible abduction or stealing away of 
a man, woman, or child, from their own country, and sending 
them into another, was capital by the Jewish and civil laws. It 
was formerly as a misdemeanor punished with fine, imprison- 
ment, and the pillory ; but the offence of child’^ttaling is now a 
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felony, for which penal servitude for seven years may be imposed. 
The cognate offence of forcing a seaman on shore from a vessel, 
and leaving him, is also punishable. The wrongful discharge of 
seamen, whether in British or foreign ports, is prevented by 
masters of vessels being required, under the penalty of being 
guilty of a misdemeanor, to obtain formal certiheatos as to the 
grounds of the discharge from consular officers, or merchants 
resident in the place where the discharge takes place. 


CnAPTER XVII. 

OF OFFENCES AGAINST THE HABITATIONS OF INDIVIDUALS. 

The only two offences that affect the habitations of individuals 
are arson and hunjlary, 

1. Arson, ah ardenclo^ is the malicious and wilful burning of 
the house or outhouse of another man ; for not only the bare 
dwelling-house, but all outhouses tliat are parcel thereof, though 
not contiguous thereto, nor under the same roof, as barns and 
stables, may be the subject of arson ; and this by the common 
law. Setting fire to a dwelling-house, any pcr&ow being therein, 
till recently a capital felony, is now punishable, it may be, by 
penal servitude for life. Setting fire to a church or chapel, 
office, shop, mill, malthousc, or granary ; or to any building used 
in trade or manufacture ; or to farm buildings, or to any station 
or other building belonging to a railway, dock, or canal, or 
to any public building, is also felony, punishable in the same 
manner. 

As to what shall be said to bo a burning, so as to amount to 
arson, a bare intent, or attempt to do it, by actually setting fire 
to a house, unless it absolutely burns, did not fail within the 
description of incendit et combmsit ; which were words necessary 
in the days of law-Latin, to all indictments of this sort. The 
burning and consuming of any part was, however, sufficient, 
though the fire was afterwards extinguished; but the offence 
now consists in setting fire to the building, and consequently 
it is not necessary that it should be burnt or actually consumed. 
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And it must be a malicioua burning; otherwise it is only a 
trespass. 


The p'^nuhment of arson was death by the Saxon laws. And 
in the reign of Edward I. this sentence was executed by a kind 
of lex talionis: for the incendiaries were burnt to death. A 
statute of Henry YI. made the wilful burning of houses in 
some cases high treason ; but it was reduced to felony under 
Edward YI. and Mary ; and for a long period afterwards was 
subject to the punishment of all felonies, namely, hanging. No 
offence of this description is now cajjital. 

Some cognate offences, however*, are highly penal. Thus 
whoever by gunpowder, or other explosive substance, destroys, 
or damages a dwelling-house, any person leing therein; or 
destroys or damages a building, whereby the life of any person 
is endangered, is guilty of felony, and may bo sent to penal 
servitude for life. Tlie law indeed looks upon offences of this 
nature so seriously, that diverging from the usual rule as to 
attempts, it has made the attempt to blow up buildings, although 
it fails, also a felony, but not so penal in its consequences. 

n. Burglary, or nocturnal housebreaking, Imrgi latrodnium^ 
which by our ancient law was called hain-socn, or, as it is in 
Scotland to this day, hame siiclcenf has always been looked upon 
as a very heinous offence ; the law paying so tender a regard to 
the immunity of a man’s house, that it styles it his castle, and 
will never suffer it to be violated with impunity. A burglar, 
then, is he that by night breahethand entereth into a niansion-house, 
with intent to commit a felony. 

The time must be by night ; for in the daytime there is no 
burglary; and night now, with reference to this offence, com- 
mences at nine of the clock, and concludes at six of the clock in 
the morning of the next day. 

Tho place must bo a waws/ow-house ; breaking open a church 
being burglary, according to the sages of the law, because it is 
domus manslonalis Dei, No distant barn, warehouse, or the like 
are under the same privileges, nor looked upon as a man’s castle 
of defence : nor is a breaking open of houses wherein no man 
resides, and which, therefore, for the time being, are not mansion- 
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houses, attended with the same circumstances of midnight 
terror. But a chamber in a college or an inn of court, where 
each inhabitant has a distinct property, is, to all other purposes 
as well as this, the mansion-house of the owner. 

In the mafiner of committing burglary, there must be both a 
hrmhimj and an entry to complete it. And in general it must 
be an actual breaking, not a mere legal dausum fregit by leaping 
over ideal boundaries, but a substantial irruption, as by breaking, 
or taking out the glass of, or otherwise opening, a window; 
picking a lock, or opening it with a key, lifting the latch of a 
door, or unloosing any other fastening which the owner has 
provided. If a person leaves his doors or windows open, it is 
his own folly, and if a man enters therein it is no burglary ; yet, 
if he afterwards unlocks an inner or chamber door, it is. But to 
come down a chimney is a burglarious entry, for that is as much 
dosed as the nature of things will permit. So, if a servant 
conspires with a robl)er, and lets him into the house by night, 
this is burglary in both, for the servant is doing an unlawful act, 
and the opportunity afforded him of doing it with greater ease 
rather aggravates than extenuates the guilt. As for the entry ^ 
any, the least degree of it, with any part of the body, or with an 
instrument held in the hand, is sufficient ; as to step over the 
threshold, or to put a hand or a hook in at a window to draw 
out goods. And it may be before the breaking as well as after : 
for if a person enters a dwelling-house with intent to commit 
felony, or being in a dwelling-house, commits a felony, and in 
either case breaks oat of the dwelling-house in the m'ght time, 
this by statute is burglary. 

As to the intent, it is clear that such breaking must be with 
a felonious intent, otherwise it is only a trespass. And it is 
the same, whether such intention be carried into execution, or 
only demonstrated by an attempt. And therefore a breach and 
entry with intent to commit a murder or a rape, is burglary, 
whether the thing be actually perpetrated or not. 

Thus much for burglary, an offence'made capital under Edward 
VI. ; which it remained till quite recently, being now punishable 
at the utmost by penal servitude for life. 

Housebreaking also affeats the habitations of individuals, but 
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does not amount to burglary. So do the breaking and entering 
of a warehouse, or shop ; or a church or chapel, and stealing 
therein. These crimes are punishable with great severity ; as is 
likewise the offence of sacrilege, or the breaking and entering a 
church or other place of worship, and committing felony therein. 

Somewhat less penal, though of not less dangerous tendency, 
are the misdemeanors of found hy night armed with any 
dangerous or offensive weapon, with intent to break or enter a 
dwelling-house or other building, and to commit felony tlierein : 
or found hy night in possession, without lawful excuse, of any 
implement of house-breaking; — or found hy night with the face 
blackened or otherwise disguised, with intent to commit any 
felony; — or found hy night in any dwelling-house or other 
building, with intent to commit any felony therein. A re- 
petition of any of these offences is punishable with penal 
servitude. 


CHAPTEE XVIII. 

OF OFFENCES AGAINST PEIVATE PROPEETT. 

Of the offences against individuals, which affect their property 
two are attended with a breach of the peace: larceny and 
mulicious mischief; the third, equally injurious to the rights of 
property, is attended with no violence : forgery, 

I. Larceny, from latrocinium, or theft, is distinguished by the 
common law into two sorts : simple larceny, or plain theft 
unaccompanied with any other atrocious circumstance; and 
mixed or compound larceny, which includes the aggravation of a 
taking from one’s house or person. 

Simple larceny is the felonious taking and carrying away of the 
personal goods of another, 

1. There must be a taking, which implies the consent of the 
owner to be wanting. Therefore no delivery of the goods from 
the owner to the offender, upon trust, can at common law 
ground a larceny. As if A lends B a horse, and he rides away 
with him ; or if I send goods by a carrier, and he carries them 



478 


Iarceny. 


away ; these are no "teenies at common law. Bat if the carrier 
opens a bale or goods, or pierces a vessel of wine, and 

takes away part^ thereof, these are larcenies; for here the 
animus furand^* ^ manifest ; since ho had otherwise no induce- 
ment to opfjr goods. Where, therefore, the possession of 

goods has 0 '^ obtained hond fide, in the first instance, the 
subseqiiie'^'^^^ conversion is not larceny; but where the original 
posses is obtained by a trick for the purj)oso of converting 
the^''+ goods to the taker’s use, it is larceny. The voluntary loan 
c^ji a horse to a person who afterwards rides off with it, is not 
larceny; but if the possession of the horse was parted with 
under colour of a hiring, the intention to steal it existing from 
the first, it is larceny. 

The taking, to constitute larceny, may thus be a taking in 
contemplation of law only. If a servant having, not the posses- 
sion, but only the care and oversight of the goods, as the butler 
of plate, or the shepherd of sheep steals them, it is felony at 
common law. And so, if a guest robs his inn or tavern of a 
piece of plate, it is laiceny; for he has not the possession 
delivered to him, but merely the use. 

But it required a statute to make a lodger who runs away 
with the goods from his ready-furnished lodgings, guilty of 
larceny. And not only in that, but in many other similar 
cases, has the legislature been obliged to interfere to remedy a 
palpable defect in the law. Thus it was no larceny, at common 
law, in a servant to run away with the goods committed to him 
by third iKjrsons for delivery to his master, and of which his 
master never had possession. It was only a breach of civil 
trust. And it was necessarily the same in the case of agents, 
brokers, bankers, trustees, and others intrusted with property. 

The case of a servant misappropriating property delivered to 
him for his master, was first dealt with in the time of Henry VI. ; 
a statute of George IV. was the first which provided for the 
punishment of embezzlements committed by age7it8 intrusted 
with ^property. The same principle now applies to trustees, 
fraudulently disposing of trust property, and to directors of 
public companies, fraudulently appropriating the property under 
their control, keeping fraudulent accounts, or publishing fraudu- 
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lent statements, offences unhappily of much too frequent 
occurrence. 

2. There must not only be a taking, but a carrying away ; 
cepit et asportavii was the old law-Latin. A bare removal from 
the place is, however, enough. As if a thief, intending to 
steal plate, takes it out of a chest, and lays it upon the floor, 
but is surprised before he can make his escape with it; this is 
larceny. 

3. This taking, and carrying away, must also be felonim; 
that is, animo furandi: the ordinary evidence of which is that 
the party does it clandestinely ; or, being charged with the fact, 
denies it. But this is by no means the only criterion of 
criminality; for in cases that may amount to larceny, the 
variety of circumstances is so great, and the complications 
thereof so mingled, that it is impossible to recount all those 
which may evidence a felonious intent, wherefore they must be 
left to the attentive consideration of the jury. 

4. This felonious taking and carrying away must also, at 
co mm on law, bo of the personal goods of another: for if they 
were things real, or savoured of their realty, larceny could not be 
committed of them. Lands, tenements, and hereditaments c^- 
not in Ihoir natnro bo taken and carried away. And of things 
likewise that adhere to the freehold, as corn, grass, trees, and 
the like, or lead upon a house, no larceny could be committed ; 
and the severance of them was merely a trespass. Yet if the 
thief severed anything from the freehold at one time, whereby it 
was converted into n, personal cUattd, in the constructive posses- 
sion of him on whose soil it was left ; and came again at another 
time, and took it away ; it was larceny. But these refinements 
have been entirely swept away ; and larceny may now be com- 
mitted of lead, iron, and other things, fixed to buildings ; of 
trees, shrubs, and underwood; of plants and vegetables, and of 
ore from mines, as if they were no part of the freehold. 

Upon the same principle, the stealing of writings relating to 
a real estate is no felony at common law, because they savour of 
the realty, and are considered as a part of it. The legislature 
has consequently again interfered, and has made this offence a 
felony, and highly penal. 
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Bonds, bills, and notes, which are closes in action, were also at 
common law not goods whereof larceny might be committed ; 
being of no intrinsic value ; and not importing any property in 
possession of the person from whom they are taken. But they 
are now upon the same footing, with respect to larcenies, as the 
money they are meant to secure. Treasure trove and uvreck, 
which at common law could not be the subject of larceny till 
seized by the sovereign or him who had the franchise, for till 
such seizure no one has a property therein, are now upon the 
same footing as choses in action^ 

Of animals, /cnT natunv, and unreclaimed, such as deer, hares, 
and conics, in a forest, chase, or warren ; fish in an open river or 
pond ; or wild fowls at their natural liberty, no larceny can be 
committed, no one having any property tlicrein, either al)Solute 
or qualified. But if they are reclaimed or confined, and may 
serve for food, it is otherwise ; for of deer so enclosed in a park 
that they may be taken at pleasure, fish in a truck, and 
pheasants or partridges in a mew, larceny may be committed. 
Taldng or destroying fish is, in certain cases, an indictable 
misdemeanor; in other circumstances, punishable by fine on 
summary conviction. Stealing oysters or oyster-brood from a 
private oystcr-lxid is felony, and punishable as larceny. 

♦ 

Stealing hawks in disobedience to 37 Edw. III. c. 19, has been 
called felony ; but this may be doubted. It is also said that, if, 
swans be lawfully marked, it is felony to steal them, though at 
large in a public river : and that it is likewise felony to steal 
them, though unmarked, if in any private river or pond ; other- 
wise it is only a trespass. But of all valuable domestic animals, 
as horses and otlier beasts of draught, and of all animals domitm 
naturse, wliich serve for food, as neat or other cattle, swine, 
poultry, and the like, and of their fruit or produce, taken from 
them while living, as milk or wool, larceny may be committed ; 
and also of the flesh of such as are either domitae ox ferae naturae 
when killed. 

As to those animals wliich do not serve for food, and which, 
tlierefore, the law holds to have no intrinsic value, as dogs of 
all sorts, and other creatures kept for whim and pleasure, 
though a man may have a base property therein, and maintain 
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a civil action for the loss of them, yet they are not of such esti- 
mation, as that the crime of stealing them amounts to larceny. 
But dog-stealing has been for many years a misdemeanor ; 
and penalties have l»een imposed for the protection of birds and 
beasts kept for pleasure or merely domestic purpofees. 

Notwithstanding, however, that no larceny can be committed, 
unless there be some property in the thing taken, and an 
owner; yet, if the owner be unknown, provided there be a 
property, it is larceny to steal it ; and an indictment will lie 
for the goods of a person unknown. This is the case of stealing 
a shroud out of a grave, which is the property of those, who- 
ever they were, that buried the deceased ; but stealing the 
corpse itself, which has no owner, though a matter of great 
indecency, is no felony, unless some of the grave clothes be 
stolen with it. 

The Saxon laws punished theft with death, if above the value 
of twelvepence ; but the criminal was permitted to redeem h^s life 
by a pecuniary ransom ; as, among their ancestors the Germans, 
by a stated number of cattle. Under Henry I. this power of 
redemption was taken away, and all persons guilty of larceny 
above the value of twelvepence were directed to be hanged. 
The mercy of jurors accordingly made them often strain a point, 
and bring in the value of the article stolen to be less than 
twelvepence, when it was really much greaterr The punishment 
then 'was imprisonment or whipping. But in cases in which 
the jury could not, or did not, adopt this course, the criminal 
only escaped death by the merciful extension to him of the 
benefit of clergy,* This again could only be for the first offence ; 
and in innumerable cases of simple larceny the benefit of clergy 
was afterwards taken away by statute : so that one is horrified 
to read of the frequency of executions for offences which are now 
punished with a few months’ imprisonment. For it was not till 
the reign of George IV. that, through the exertions of Sir 
Samuel Komilly, who was opposed by all the judges, the severity 

* This was a solemn mockery, which was gone through at the bidding 
of the gaoler, who directed the convict, when called up lor judgment, to 
kneel down and pray his clergy. This the convict did by repeating a verse 
of the New Testament, which he had previously learned for the purpose, 
which was thence called the “ neck verse.” 

2 1 
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of the penal code was at all materially diminished; and the 
attention of the public called to the frightful catalogue of crimes 
for which death might be inflicted. The punishment for simple 
larceny was soon after declared to be imprisonment, or trans- 
portation beyond seas, for which penal servitude has now been 
substituted. 

Mixed or compownd larceny has all the properties of the 
former, but is accompanied with either one or both of the 
aggravations of a taking from one’s house or person, 

1. Larceny from the house, though it seems to have a higher 
degree of guilt than simple larceny, yet is not distinguished 
from the other at common law ; unless where it is accompanied 
with the circumstance of breaking the house by night ; and then 
it is burglary. The benefit of clergy was taken away from 
larcenies committed in a house in almost every instance ; and it 
remained therefore a capital offence till the punishment was 
assimilated to that of larceny. 

2. Larceny from the person is either by privately stealing, or 
by open and violent assault, which is called robbery ; to consti- 
tute which offence, the thing taken must be cojnjtletely, although 
it be only momentarily, removed from the person. 

Privately stealing from the persoji, as by picking a pocket, 
was debarred the benefit of clergy by a ‘statute of Elizabeth. 
This severity seems to have been owing to the ease with which 
such offences are committed, the difficulty of guarding against 
them, and the boldness with which they were practised at the 
time. The offence may now be punished by penal servitude for 
any term not exceeding fourteen years, or by an imprisonment 
nof exceeding two years. If confessed, it may form the subject 
of a summary conviction; punishable by imprisonment- not 
exceeding six months. 

Open and violent larceny from the person or robbery, is the 
felonious and forcible taking, from the person of another, of 
goods or money to any value, by violence or putting him in fear. 
1. There must be a taking, otherwise it is no robbery. If the 
thief, having once taken a purse, returns it, still it is a robbery, 
and so it is whether tlfe taking be strictly from the person of 
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another, or in his presence only; as, where a robber by menaces 
and violence puts a man in fear, and drives away his sheep or 
his cattle before his face. But if the taking be not either 
directly from his person or in his presence, it is no robbery, 
2.' The taking must be by force, or a previous putting in fear ; 
which makes the violation of the person more penal than 
privately stealing. This previous violence, or putting in fear, is 
the criterion that distinguishes robbery from other larcenies; 
for if one privately steals sixpence from the person of another, 
and afterwards keeps it by putting him in fear, this is no robbery, 
for the fear is subsequent. Yet if a man be knocked down 
without previous warning, and stripped of his property while 
senseless, though strictly he cannot be said to be put in fear, 
yet this is undoubtedly a robbery. Or, if a person with a sword 
drawn begs an alms, and it is given to him through mistrust 
and apprehension of violence, this is a robbery. So if, under a 
pretence of sale, a man forcibly extorts money from another, 
neither shall this subterfuge avail him. 

This species of larceny was debarred the benefit of clergy 
under Henry VIII. when committed in a dwelling-house, or in 
or near the public highway. A robbery, therefore, in a distant 
field, or footpath, was not punished with death, till an act of 
William and Mary took away clergy from both principals and 
accessories before the fact, in robbery, wheresoever committed. 
This crime has, however, ceased to bo capital, the punishment of 
the offender now depending on the circumstances accompanying 
its commission. Flogging may be inflicted for robbery or an 
attempt to rob. 

One species of crime not attended with any actual or attempted 
violence, at common law, and by statute, constituted robbery, 
viz., the offence of obtaining property by accusation of un- 
natural practices. This detestable crime may involve penal 
servitude for life. And it is not loss penal to accuse or threaten 
to accuse any person of an infamous crime, with intent to extort 
money, or to send or to deliver, with a similar object, any letter 
or writing containing menaces. 

In all these cases of mixed or compound larceny, if any 
part of the charge necessary to bring the offence within the 
statute cannot be proved, the accused may be convicted of 

2 j 2 
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the minor offence. Thus, if the force necessary to constitute 
robbery cannot be proved, the offender may convicted of 
stealing from the person, or of the attempt. And so, if the 
property docs not appear to have been taken from the person, 
he may yet be convicted of simple larceny, or of the attempt to 
commit that offence. 

II. Malicious mischief such as is done, not animo furandiy or 
with intent of gaining by another’s loss ; but either out of a 
spirit of wanton cruelty, or revenge. And, therefore, any damage 
arising from this mischievous disposition, though only a trespass 
at common law, is now highly penal. 

Some of the offences which may be thus classed have been 
already noticed ; so that a concise reference to the others is all 
that need now be attempted. 

By a statute of Henry VIII. to destroy the powdike in the fens 
of Norfolk and Ely was made felony : and by two statutes of 
Greorgc II. it was felony, without benefit of clergy, maliciously to 
cut down any river or sea bank, whereby lands might be over- 
flowed or damaged. These statutes have been superseded by 
24 & 25 Viet. c. 97. 

By a statute of Anne, captains and mariners destroying ships 
to the prejudice of the owners, and by an act of George I. to the 
prejudice of insurers, were guilty of felony without benefit of 
clergy. By another act of Anne, making a hole in a ship in 
distress, or doing anything tending to her immediate loss, was 
also felony without benefit of clergy. These, and similar offences 
relating to shipping are provided for in the statute just referred 
to ; which also makes it highly penal to injure, remove, sink, or 
destroy the luoys of vessels ; or to exhibit false signals with 
intent to lead vessels into danger. 

By an act of Elizabeth to bum any larn or stack of corn ; or to 
imprison or carry away any subject, in order to ransom him, or 
to make prey or spoil of his person or goods upon deadly feud 
or otherwise, in the four northern counties of Northumberland, 
Westmoreland, Cumberland and Durham; or to give or take 
blackmail] was felony without benefit of clergy. This, and a 
statute of Charles II. relating to the burning of ricks or stacks of 
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com or grain ; a statute of William and Mary, relating to the 
burning of goss or fern, a statute of George 11. providing for the 
same offences, and a statute of George I. relating to the burning 
of underwood or coppice, have all been repealed ; the 24 & 25 
Viet. c. 97, regulating the punishment of these and of all similar 
offences, or attempts to commit them. 

By an act of George I. wilful and malicious tearing, spoiling, 
burning or defacing of the garments of any person passing in 
the streets or highways, was felony. This was occasioned by 
the insolence of certain weavers and others, who, upon the 
introduction of some Indian fashions prejudicial to their own 
manufactures, made it their practice to deface them ; either by 
open outrage, or by privily cutting, or casting aqua fortis in the 
streets upon such as wore them. Such offenders are now 
punishable under the statute above referred to. 

By the Waltham Black Act temp. George I. occasioned by the 
devastations committed near Waltham in Hampshire, by persons 
in disguise or with their faces blackened, to set fire to any 
house, barn, or outhouse, stack of corn or wood ; or unlawfully 
and maliciously to break down the head of any fish-pond 
whereby the fish should bo destroyed, were made felonies 
without benefit of clergy ; and the hundred was to be charge- 
able for the damages, unless the offender were convicted. 
Wilful fire-raising is now provided for by the act already quoted ; 
and the breaking down of fish-jgonds is . no longer a felony, but 
a misdemeanor, punishable under the same statute. 

To kitty maimy or wound cattUy was felony without benefit of 
clergy by the Black Act. It is still felony, only subjecting the 
offender, however, to penal servitude or imprisonment. Cattle 
includes horses, as well as oxen, pigs, and asses ; but does 
not comprise animals not the subject of larceny at common 
law. 

The cutting of hop-hinds was a capital felony by statutes of 
George II. The Black Act made the cutting down or destroying 
of any trees also a capital felony. Statutes of George III. next 
provided against the destroying roots, shrubs, oi plants. All these 
acts have been repealed ; and the offences they referred to are 
now punishable simply as injuries to property. 
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By statntes of George II. it was a capital felony to setyire to 
any mint or depth of coal ; and by a statute of G^rge III. to 
hum or destroy mine engines. These acts have been repealed ; 
the setting fire to a mine, the attempting to do so, the drowning 
of a mine, the obstructing or damaging of the air or water* 
way of a mine, being all offences of a highly penal character^ 

To the crimes above enumerated may be added, the destruction 
of any bridge, viaduct, or aqueduct ; and the cutting down of 
telegraphic apparatus, which are all more or less penal. 

It only remains to be added, that in any case of damage to 
property not specially provided for, the offender, when the 
damage exceeds five pounds, may be convicted of a misdemeanor, 
for which penal servitude or imprisonment may be awarded, 
according as the offence is committed by day or by night. 
When the value of the property injured does not exceed five 
pounds, the offender may be compelled, on summary conviction, 
to make compensation, or be imprisoned and kept to hard 
labour for two months. 

HI. Forgery, or the ctHmen falsi, is the fraudulent making or 
alteration of a wt iting to the prejudice of another man^s right ; for 
which the offender may at common law suffer imprisonment, 
and might have been put in the pillory. By a variety of statutes, 
a more severe punishment was inflicted on the offender in par- 
ticular instances ; and statutes to the same effect have become 
60 multiplied of late as almost to become general. 

By an act of Elizabeth, the offender, for certain cases of this 
nature, was to stand in the pillory, and have both his ears cut 
off, and his nostrils slit, and seared ; for others, the pillory, the 
loss of one ear only, and a year’s imprisonment ; a second offence 
being felony without benefit of clergy. From the Eevolution, 
when paper credit was first established, till the reign of 
George III., capital punishment was multiplied for forgeries to 
an extent which is scarcely credible ; every act of parliament 
striking at some newly discovered forgery making it felony 
without benefit of clergy. So that there was hardly a case 
possible to be conceived, wherein forgery, that tended to defiraud, 
whether in the name of a real or fictitious person, was not a 
capital crime. And so it remained till the reign of William lY.^ 
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when most of these statutes were repealed ; and the punishment 
of death taken away in all except the more serious and im- 
portant cases. Offenders, who would then have been liable to 
suffer death, were subjected to transportation for life, or not 
less than seven years, or a long imprisonment. 

The forgery of the great or privy seal, privy signet or sign 
manual remained high treason, and punishable accordingly; 
and the forgery of exchequer bills, bank-notes, wills, bills of 
exchange, and transfers of stock by special enactment remained 
punishable with death. This severity was, however, afterwards 
confined to the offence of forging a will or power of attorney 
for the transfer of stock ; and, before long, the capital punish- 
ment for these as well as for certain other forgeries, which had 
been introduced by some intermediate statutes, was abolished. 

Not a session of parliament now passes without some docu- 
ment being protected by provisions rendering its fabrication 
highly penal. But offences of this nature may usually be pro- 
secuted under the statute 24 & 25 Viet. c. 98, consolidating the 
law, and providing minutely for the punishment of every class 
of offence which can be placed under this head. 


CHAPTEE XIX. 

OP THE MEANS OP PREVENTING OFFENCES. 

It is an honour to the law of England that it furnishes the 
means oi preventing the commission of crimes ; preventive justice 
being, upon every principle of reason, humanity, and sound 
policy, preferable in all respects to punishing justica 
This preventive justice consists in obliging those persons, 
whom there is a probable ground to suspect of future mis- 
behaviour, to give assurance to the public, that such offence as 
is apprehended shall not happen ; by finding securities for 
keeping the peace, or for their good behaviour. By the Saxon 
constitution these sureties were always at hand, by means of 
the decennaries or frank-pledges, wherein the whole neighbour- 
hood of ffreemen were mutually pledges for each other’s good 
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behaviour. But this general security falling into disuse, there 
succeeded to it the method of making suspected persons find 
special securities for their future conduct ; of which mention is 
made in the laws of Edward the Confessor. 

This security consists in being bound, with one or more 
sureties, in a recognizance or obligation to the Crown, entered 
on record, whereby the parties acknowledge themselves to be 
indebted to the crown in the sum required, for instance, lOOZ., 
with condition to be void, if the party shall appear in court on 
such a day, and in the meantime shall keep the peace ; either 
generally, towards the sovereign and all his liege people; or 
particularly also, with regard to the person who craves the 
security. Or, if it be for good behaviour, then on condition 
that he shall demean and behave himself well, either generally 
or specially, for the time therein limited, as for one or more 
years, or for life. This recognizance, if taken by a justice of 
the peace, is certified to the next sessions ; and if the condition 
be broken by any breach of the peace in the one case, or any 
misbehaviour in the other, the recognizance l)ccomes forfeited 
or absolute ; and being estreated or extracted, taken out from 
among the other records, and sent up to the Exchequer ; the 
party and his sureties, having now become absolute dotors of 
the crown, are sued for the several sums in which they are 
respectively bound. 

Any justices of the peace, by virtue of their commission, or 
those who are ex-officio conservators of the peace, may demand 
such security according to their own discretion ; or it may be 
granted at the request of any subject, upon due cause shown, 
provided such demandant be under the protection of the crown. 
Wives may demand it against their husbands, or husbands 
against their wives. 

A recognizance may be discharged by the death of the principal 
party bound thereby, if not before forfeited ; or by order of the 
court to which such recognizance is certified ; or in case he at 
whose request it was granted, if granted upon a private account, 
win release it, or does not make his appearance to pray that it 
may be continued. 

Thus far what has been said is applicable to both species of 
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recognizances^ for the peace, and for the good hehaviour. But as 
these securities are in some respects different, especially as to 
the cause of granting, or the means of forfeiting them, they must 
be briefly considered separately. 

1. Any justice of the peace ex-officio, bind all those to 
keep the peace who in his presence make any affray ; or threaten 
to kill or beat another ; or contend together with angry words ; 
or are brought before him by the constable for a breach of the 
peace in his presence; and all such persons as, having been 
before bound to the peace, have broken it and forfeited their 
recognizances. Also, whenever any private man has just cause 
to fear that another will do him a corporal injury, or procure 
others so to do; he may demand surety of the peace against 
such x^erson : and every justice of the peace is bound to grant 
it, if he who demands it will make oath that he is actually under 
fear of death or bodily harm. This is called swearing ihepco/ce 
against another ; and, if the party docs not find such sureties as 
the justice in his discretion shall require, he may immediately 
be committed till he does, or until the expiration of a year ; for 
persons committed to prison for not entering into recognizances 
or finding securities to keep the peace, can in no case be detained 
for more than twelve months. 

Such recognizance, when given, may be forfeited by any actual 
violence, or menace even, to the person of him who demanded 
it, if it be a special recognizance; or, if the recognizance be 
general, by any unlawful action whatsoever, that either is or 
tends to a breach of the peace. But a bare trespass upon the 
l‘'nds or goods of another, which is a ground for a civil action, 
is not of itself a forfeiture of the recognizance. Neither are 
mere reproachful words, as calling a man knave or liar, any 
breach of the peace, so as to forfeit one’s recognizance, being 
looked upon to be merely the effect of unmeaning heat and 
passion, unless they amount to a challenge to fight. 

The recognizance for good helvaviour includes security for the 
peace, and somewhat more. 

First, then, the justices are empowered by 34 Edw. III. c. 1, 
to bind over to good behaviour towards the king and his people^ 
all them that he not of good fame wherever they be found; to the 
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intent that the people be not troubled nor endamaged, nor the 
peace diminished, nor merchants and others, passing by the 
highways of the realm, be disturbed nor put in the peril which 
may happen by such offenders. Under the general words of this 
expression, that he not of good fame, it is held that a man may 
be bound to his good behaviour for causes of scandal, contra honos 
mores, as well as contra pacem. Thus a justice may bind over all 
night-walkers; such as keep suspicious company, or are reported 
to be pilferers or robbers; common drunkards; cheats; idle 
vagabonds ; and other persons whose misbehaviour may reason- 
ably bring them within the general words of the statute, as 
persons not of good fame : an expression, it must be owned, of 
so great a latitude, as leaves much to be determined by the 
discretion of the magistrate himself. But, if he commits a man 
for want of sureties, he must express the cause thereof with 
certainty ; and take care that such cause be a good one. 

A recognizance for good behaviour may be forfeited in the 
same way as one for the security of the peace ; and also by some 
others; especially by committing any of those acts of mis- 
behaviour which the recognizance was intended to prevent. 
But not by barely giving fresh cause of suspicion of that which 
perhaps may never actually happen ; for, though it is just to 
compel suspected persons to give security against misbehaviour 
that is apprehended, yet it would be hard, upon suspicion, with- 
out the proof of any actual crime, to punish them by a forfeiture 
of their recognizance. 


CHAPTER XX. 

OF COUET8 OF A OBIMINAL JUBISDIOTION. 

In explaining the method of inflicting those punishments which 
the law has annexed to particular offences, the same method 
will be pursued as in the preceding book, firstly by a descrip- 
tion of the several courts of criminal jurisdictjon ; and secondly, 
by explaining in their natural order the several proceedings 
therein. 

The courts which take cognizance of crimes are some of them 
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of a public and general, of a private and special jurisdiction 

The latter are now confined to London and the two universities. 

The civil courts have a gradual subordination to each other, 
the superior correcting the errors of the inferior; but it is 
contrary to the spirit of the law to suffer any man ta be tried 
twice for the same offence, and therefore the criminal courts may 
be said to be all independent of each other ; so far at least, that 
the sentence of the lowest of them can never be reversed by the 
highest jurisdiction in the kingdom, unless for error in law, 
though sometimes causes may be removed from one to the other 
before trial. As therefore in these courts of criminal cognizance 
there is not the same dependence as in the others, they must be 
ranked according to their dignity. The highest of all is 

1. The High Court of Parliament, or, popularly, the House of 
Lords, which is the supremo court for the execution of laws ; by 
the trial of great offenders, whether lords or commoners, in the 
method of parliamentary impeachment. 

This method of proceeding is said to be derived from the ancient 
Germans, who in their great councils sometimes tried capital 
accusations relating to the public; and it has a peculiar pro- 
priety in the British constitution. For, though in general a 
union of the legislative and judicial powers ought to be avoided, 
yet it may happen that a subject, intrusted with the administra- 
tion of public affairs, may infringe the rights of the people, and 
be guilty of such crimes, as the ordinary magistrate either dares 
not or cannot punish. Of these the representatives of the 
people, or House of Commons, cannot properly judge ; because 
their constituents are the parties injured; and can therefore only 
impeach. But before what court shall this impeachment be 
tried ? Not before the ordinary tribimals, which might possibly 
be swayed by the authority of so powerful an accuser. Beason 
therefore will suggest, that this branch of the legislature, which 
represents the people, must bring its charge before the other 
branch, which consists of the nobility, who may for this purpose 
be assumed to have neither the same interests nor the same 
passions as popular assemblies. It is proper that the nobility 
should judge, to insure justice to the accused; as it is proper 
that the people should accuse, to insure justice to the common- 
wealth. And therefore, among other extraordinary drcum- 
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stances attending the authority of this court, there is one of 
a very singular nature, which was insisted on by the House 
of Commons in the case of the earl of Danby in the reign of 
Charles II., and is now enacted by the Act of Settlement, that 
no pardon under the great seal shall be pleadable to an impeach- 
ment by the commons in parliament. 

In the House of Lords also an appeal may be brought against 
the judgments of the Court of Appeal in criminal cases; but 
this appeal is only nominally to the House of Lords; and must 
be heard and determined by the Lord Chancellor and judicial 
lords of parliament, the latter of which are judges and need 
not be i)oers. 

2. The court of the Lord High Steward is a court instituted 
for the trial of i)eers, indicted for treason or felony, or for mis- 
prision of either. When such an indictment is found, it is 
removed by certiorari into the court of the Lord High Steward, 
which alone has power to determine it ; the sovereign in such 
a case creating a lord higli steward by commission under the 
great seal ; wliich recites the indictment so found, and gives 
his grace power to receive and try it, f^cundnm legem et con- 
suetudimm Avglia\ Then, when the indictment is removed, the 
lord high steward directs a precept to a serjeanl^at-arms, to 
summon the lords to attend and try the indicted peer. Formerly 
only eighteen or twenty, selected from the lody of the peers were 
summoned ; then the number came to 1x3 indefinite ; and finally 
the custom was for the lord high steward to summon such peers 
as he thought proper. When the Earl of Clarendon fell into 
disgrace, a design was formed to prorogue parliament, in order 
to try him by a select number of peers, it being doubted whether 
the whole house could be induced to fall in with the views of 
the court. To prevent such a course being adopted the statute 
7 Will. III. c. 3 requires all the peers who have a right to sit and 
vote in parliament to be summoned ; and every lord appearing 
must vote in the trial of such peer. 

3. The Court of Appeal has no original jurisdiction over 
crimes or offences, but only ujwn writ of error, to rectify any 
injustice or mistake of the law, committed by 

4. The Queen's Bench Division of the High Court of Justice, 
whidi it may be recollected is divided into a Crovm side, and a 
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Plea side ; and on the crown side, or crown office, takes cog- 
nizance of all criminal causes, from high treason down to the 
most trivial misdemeanor or breach of the peace. Into this divi- 
sion also indictments from all inferior courts may be removed 
by certiorari, and tried either at bar, or at nisi pri us, by a jury of 
the county out of which the indictment is brought ; or, by order 
of the court in the case of certain offenders, at the Central 
Criminal Court. The judges of this court are the supreme 
coroners for the kingdom; and the court itself the principal 
court of criminal jurisdiction known to the laws. 

These three courts may be held in any part of the kingdom, 
and their jurisdiction extends over crimes that arise throughout 
the whole of it, from one end to the other, The courts now to 
be mentioned are also of a general nature, and universally 
diffused over the nation, but yet are of a local jurisdiction, and 
confined to particular districts. 

6. The Courts of Oyer and Terminer, and general Gaol Delivery : 
are now divisional courts of the High Court of Justice, and are 
held before the Queen’s commissioners twice, or oftener in every 
year in every county of the kingdom, excejTt London and 
Middlesex, wherein the Central Criminal Court exercises the 
same jurisdiction. At what are usually called the assize, , the 
judges sit by virtue of five several authorities : two of which, 
the commission of assize and its attendant jurisdiction of nisi 
prius, are of a civil nature. The third, which is the commission 
of the peace has already been explained. The fourth authority 
is the commission of oyer and terminer, to hear and determine 
all treasons, felonies, and misdemeanors, the words being to 
inquire, hear, and determine: so that by virtue of this commis- 
sion they can only proceed upon an indictment found at the 
same assizes ; for they must first inquire by means of the grand 
jury or inquest, before they are empowered to hear and determine 
by the help of the petit jury. Therefore they have, besides, 
fifthly, a commission of general gaol delivery ; which empowers 
them to try and deliver every prisoner, who shall be in the gaol 
when the judges arrive at the circuit town, whenever or before 
whomsoever indicted, or for whatever crime committed. So 
that, one way or another, the gaols are in general cleared, and 
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all offenders tried, punished, or deliyered, twice, and in popnlons 
districts, thrice in every year. 

6. The court of general quarter sessions of the peace is a court 
that must be held in every county once in every quarter of a 
year, before two or more justices of the i)eace, whose jurisdiction 
extends to the trying and determining all felonies and misde- 
meanors whatsoever, except treason, murder, blasphemy, or 
offences against religion; perjury; forgery; wilful fire-raising; 
bigamy ; abduction ; concealment of birth ; libel ; bribery ; night 
poaching ; offence committed by fire, or by explosive or destruc- 
tive substances ;#and some others of a heinous nature. 

But there are many offences and particular matters which by 
special statutes belong properly to this jurisdiction, and ought 
to bo prosecuted in this court: as the smaller felonies and 
misdemeanors; and certain matters rather of a civil than a 
criminal nature, such as the regulation of weights and measures ; 
questions relating to the settlement of the poor ; and appeals 
against a multitude of orders or convictions which may be 
made in petty sessions, within the laws relating to the revenue, 
the highways, and other matters of a local nature. In some 
few of these lastr-mentioned cases, the parties are entitled to 
a jury, but in the great majority, whether as appeals or as 
applications of an original nature, they are disposed of by the 
justices; whose orders therein may, for the most part, unless 
guarded against by particular statutes, be removed into the 
Queen's Bench division by certiorari, and be there either 
quashed or confirmed. 

The records or rolls of the sessions are committed to the 
custody of a special officer denominated the custos roiulorum, 
whose nomination, he being the principal civil officer in the 
county, as the lord lieutenant is the chief in military command, 
is by the sign manual. To him the nomination of the clerk of 
the peace belongs ; and this office he is expressly forbidden to 
sell for money. 

In many corporate towns there are quarter sessions kept 
before justices of their own, within their respective limits : 
which have exactly the same authority as the general quarter 
sessions of the county, except in a very few instances : one of 
the most considerable of which is the matter of appeals for 
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orders of removal of tlie poor, which, though they be from 
the orders of corporation justices, must be to the sessions 
of the county. And in all the most important towns, this 
court is presided over by the recorder of the borough, who 
must be a barrister of not less than five years’ standing, and 
is immediately on his appointment ex^fficio a justice of peace ' 
for the borough. 

In both corporations and counties at large there are generally 
kept special and petty sessions^ by a few justices, for despatching 
the smaller business of the neighbourhood, as for granting and 
renewing licences to keep publichouses, slaughterhouses and 
billiard-rooms ; passing the accounts of the parish officers, and 
the like; for which and other objects, counties are usually 
divided into districts. Extensive powers of a similar nature 
are vested in the stipendiary magistrates; one of whom may 
exercise the jurisdiction for which the presence of two justices 
is required. But from the determination of all justices in petty 
sessions an appeal may generally be had to the next court of 
quarter sessions ; unless, indeed, a special case has lx5cn stated 
for the opinion of a divisional court of the high court; for 
when this is done an appeal is incompetent. 

7. The court of the coroyicr is also a court of record, to inquire, 
when any one dies in juison, or comes to a violent or sudden 
death, by what manner he came to his end ; which he is only 
entitled to do super visum corporis. This court is only men- 
tioned here by way of regularity. 

n. The special courts of criminal jurisdiction are now few in 
number; for within that category are not included here any 
ecclesiastical coiui;s ; which j)unjsh spiritual sins, rather than 
temporal crimes, by penance, contrition, and excommunication, 
pro salute auimm ; or, which is looked upon as equivalent to all 
the rest, by a sum of money to the officers of the courts by way 
of commutation of penance. The special courts are — 

1. The Central Criminal Courts which has jurisdiction to hear 
and determine all treasons, murders, felonies, and misdemeanors, 
committed in London and Middlesex, and certain parts of the 
surrounding counties, and also all offences committed on the 
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liigh seas, and which formerly were, for that reason, within 
the jurisdiction of the Admiralty Court. 

2. The chancellors' courts of the two universities may try all 
criminal offences or misdemeanors under the degree of treason, 
felony, or mayhem ; the trial of these crimes being reserved for 
another court, namely, the court of the lord high steward of the 
university. When, therefore, an indictment is found at the 
assizes, or elsewhere, against any scholar of either university, 
or other privileged person, the vice-chancellor may claim the 
cognizance of it; and then it comes to be tried in the high 
steward's court. But the indictment must first bo found by a 
grand jury, and then the cognizance claimed ; for the high 
steward cannot proceed originally ad inquirendum, but only ad 
avdiendum et determ inandum. When the cognizance is allowed, 
if the offence be inter minora crimina, or a misdemeanor only, it 
is tried in the chancellor's court by the ordinary judge. But if 
it be for treason, felony, or mayhem, it is then, and then only, 
to be determined before the high steward, under a special com- 
mission of the crown to try the same. If execution bo necessary 
to be awarded, in consequence of finding the party guilty, the 
sheriff executes the university process ; to which he is annually 
bound by an oath. 


CHAPTER XXI. 

OF SUMMAKT CONVICTIONS. 

Thu proceedings in courts of criminal jurisdiction are either 
summary or regular. The former may be briefly described ; the 
latter will require a more particular examination. 

By a summary proceeding is meant such as is directed by 
several acts of parliament, for the conviction of offenders, and 
the inflicting of certain penalties created by those acts. There 
is no intervention of a jury, but the accused is acquitted or 
condemned by the suffrage of such person only as the statute 
has appointed for his judge. 

I. Of this summary nature are all trials of offences and 
frauds contrary to the laws of the excise, and other branches of 
the revenue : which are to be inquired into and determined by 
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the commissioners of the respectiye departments, or by justices 
of the peace in the country; officers, who are all of them 
appointed and removable at the discretion of the crown. 

n. Another branch of summary proceedings is that before 
justices of the peace, in order to inflict divers petty pecuniary 
mulcts, and corporal penalties, denounced by act of parliament 
for many disorderly offences ; such as petty trespasses, assaults 
swearing, drunkenness, vagrancy, and others. 

In all these cases, when an information is laid before a justice 
that any person has committed an offence for which he is liable 
to be punished, or a complaint is made, upon which the justice 
has authority to make any order, a summons is to be issued ; 
which must be served on the person to whom it is directed ; the 
constable or other person by whom such service is effected 
attending at the return of the summons, to prove the service 
thereof, if necessary. If the person summoned does not appear, 
a warrant may be issued for his apprehension. In the case of 
an information being laid, and substantiated by proper evidence 
a warrant may be issued in the first instance ; and upon this 
warrant, which may be executed in any other district than that 
in which it is issued, after being hacked or endorsed by a justice 
of that district, the person charged may be taken, and brought 
before the justices ; who have authority to issue summonses, and 
to compel the attendance at the hearing of witnesses for the 
prosecutor, complainant, or defendant, as the case may be. 

The information or complaint must then be heard and adjudi- 
cated upon by the justices, according to the ordinary course 
of legal procedure, the complainant proving his case, the de- 
fendant making his asnwer, and the complainant examining 
witnesses in reply, if need bo ; the room in which all this is 
transacted being deemed an opm com t, to which the public are 
therefore, entitled to have free access. 

This is, in general, the method of summary proceedings before 
justices ; but, in many cases, they must have recourse to the 
particular statutes which create the offence or inflict the 
punishment, and which usually chalk out the method by 
which offenders are to be convicted. Otherwise the offences 
fall under the general rule, and can only be prosecuted by 
indictment or information at the common law. 

2 K 
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Thus, as regards juvenile offenders, that is, persons whose age 
does not exceed sixteen years, the justices may convict summarily 
in any case where an offence is by law deemed to be simple 
larceny I and pass a sentence not exceeding three months, or 
impose a fine not exceeding three pounds. They have power, if 
they think it not expedient to inflict any punishment, to dismiss 
the accused, even if the offence be proved. And he, on the other 
hand, may object to the case being summarily disposed of, and 
insist on being sent for trial by a jury. 

In certain other cases, the justices may, unth the assen t of the 
accused, hoar and determine the charge in a summary way ; and 
pass a sentence of throe months' imprisonment, with hard labour. 
And in another class of cases may j^miish, whore the accused con- 
f esses the charge, by an imprisonment not exceeding six months. 
But as hardened offenders would, in either case, inevitably em- 
brace such an opjportunity of escaping with a comparatively light 
punishment, it is provided, that if it appear that the accused has 
been previously convicted of felony, the justices shall have no juris- 
diction so to dispose of the case ; but it must be sent for trial. 

III. To this head may bo referred the method, immemorially 
used, of punisliing contempts by attachment, and the subsequent 
proceedings thereon. 

The contempts that are thus punished are either direct, which 
openly insult or resist the powers of the courts, or the persons 
of the judges who preside there ; or else are consequential, which, 
without such gross insolence or direct opposition, plainly tend 
to create a disregard of tlioir authority. The principal instances, 
of either sort, that have been usually punishable by attachment, 
are chiefly of the following kinds:— -1. Those committed by 
inferior judges and magistrates: as by proceeding in a cause 
after it is put a stop to or removed by prohibition, certiorari, or the 
like. 2. Those committed by sheriffs, bailiffs, gaolers, and other 
officers of the court; by abusing the process of the law, or 
deceiving the parties, by any act of oppression, or culpable 
neglect of duty. 3. Those committed by solicitors who are 
officers of the courts: by fraud and corruption, injustice to 
their clients, or other dishonest practice. 4. Those committed 
by jurymen in the discharge of their office: as making default, 
when summoned; refusing to be sworn; and other misbe^ 
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haviours of a similar kind; but not in the mere exercise of their 
judicial capacities, as by giving a false or erroneous verdict. 
6. Those committed by witnesses : by making default when 
summoned, refusing to be sworn or examined, or i)revaricating 
in their evidence. Those committed by the parties to a suit : 
as by disobedience to an order; or by non-observance of an 
award. 7. Those committed by other persons : as by rude and 
contumelious behaviour in court; by disobeying the queen’s 
writ, or the orders or process of the court; by speaking or 
writing contemptuously of the court, or of the judges acting in 
their judicial capacity ; or by printing false accounts, or even 
true ones, in defiance of the prohibition of the court, *of causes 
then depending in judgment. 

The process of attachment, for these and the like contempts, 
must necessarily be as ancient as the laws themselves. For 
laws, without a competent authority to secure their adminis- 
tration from disobedience and contempt, would be vain and 
nugatory. A power therefore to suppress such contempts, by 
an immediate attachment of the offender, results from the first 
principles of judicial establishments, and must be an insej^arable 
attendant upon every tribunal. 


CHAPTER XXII. 

OF ABBESTB. 

The regular method of proceeding in the courts of criminal 
jurisdiction may be distributed under ten general heads ; viz., 1. 
Arrest ; 2. Commitment, and bail ; 3. Prosecution ; 4. Process ; 
6. Arraignment, and its incidents ; 6. Plea, and issue ; 7. Trial, 
and conviction ; 8. Judgment, and its consequences ; 9. Reversal 
of judgment, reprieve, or pardon ; 10. Execution. 

An arrest is the apprehending or restraining of the person of 
an alleged delinquent, in order that he may bo forthcoming to 
answer an alleged or suspected crime ; and it may be made; — 
1. By warrant; — 2. By an officer without warrant; — 3. By a 
private person also without warrant; — 4. By a hue and cry. 

1. A warrant may be granted in extraordinary cases by the privy 

2 E 2 
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conncil, or secretaries of state ; but ordinarily by justices of tbe 
peace. This they may do in any case where they have a juris- 
diction over the offence, in order to compel the person accused 
to appear before them; for it would be absurd to give them 
I)ower to examine an offender, unless they had also a power to 
compel him to attend and submit to such examination. This 
-extends to all treasons, felonies, and breaches* of the peace; and 
to all such offences as they have power to punish by statute. 

Upon an wformution, therefore, or a complaint , in writing and 
upon oath, a justice may issue his waTrani to apprehend the person 
charged or suspected, and cause him to be brought before him or 
any other justice or justices, to answer the charge and be dealt 
with according to law. The justice may, in his discretion, and on 
a mere charge or complaint, without a written information or oath, 
issue a summon b in the first instance ; and if that be disobeyed 
by the person charged, then a warrant for his apprehension. 

This warrant ought to be under the hand and seal of the justice, 
and should set forth the time and place of making, and the 
cause for which it is made. A general warrant to apprehend 
all persons suspected, without describing any person in special, 
is void for its uncertainty; for it is the duty of the magistrate, 
and ought not to 1x3 loft to the officer, to judge of the ground of 
suspicion. And a warrant to apprehend all persons, guilty of a 
crime therein specified, is no legal warrant : for the point, upon 
which its authority rests, is a fact to bo decided on a sub- 
sequent trial ; namely, whether the person apprehended there- 
upon be really guilty or not. It is therefore, in fact, no warrant 
at all; for it will not justify the officer who acts under it: 
whereas a warrant, properly penned, even though the magistrate 
should have exceeded his jurisdiction, indemnifies the officer 
who executes the same. 

When a warrant is received by the officer, he is bound to 
execute it, so far as the jurisdiction of the magistrate and 
himself extends. A warrant from the chief or other judge of 
the Queen^s Bench Division extends all over the kingdom. 
But the warrant of a justice of the peace in one county, as 
Yorkshire, must, except in the case of fresh pursuit, bo hacked, 
that is, signed by a justice of the peace in another, as Middlesex, 
before it can be executed there. 
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A warrant may be granted on a Sunday, as well as on any 
other day; and need not be made returnable at any particular 
time, for it remains in force until executed; and the person 
against whom it is issued may be apprehended in the night as 
well as the day, and on a Sunday ; for the act of Charles II. 
which prohibits arrests on Sundays, excepts treason, felonies, 
and breaches of the peace. 

2. Arrests by officers^ without warrant, may l)e executed, 1. By 
a justice of peace, who may himself apprehend, or cause to l)e 
apprehended, by word only, any person committing a felony or 
breach of the peace in his presence. 2. The sheriff ; and, 3. The 
coroner, may apprehend any felon within the county without 
warrant. 4. The constable may, without warrant, arrest any one 
for a breach of the peace committed in his view, and carry him 
before a justice ; and, in case of felony actually committed, or a 
dangerous wounding, whereby felony is like to ensue, he may 
upon probable suspicion arrest the felon; and for that purpose 
is authorized, as upon a warrant, to break open doors, and even 
to kill the felon, if he cannot otherwise be taken ; and if he be 
killed in attempting such arrest, it is murder in all concerned. 

3. Any private nerson, and a fortiori a ])eacc-officor, that is 
present when an tcloiiy is committed, is bound to arrest the 
felon, on pain ol iine and imprisonment, if ho escapes through 
the negligence of the standers-by. And they may justify 
breaking open doors upon following such felon; and if they 
kill him, provided ho cannot be otherwise taken, it is justifiable ; 
though if they are killed in endeavouring to make such arrest, it 
is murder. 

Upon probable suspicion also a private person may arrest the 
felon, or other person so suspected ; but he does so at his own 
peril. A constable, having reasonable ground to suspect that a 
felony has been committed, is authorized to detain the party 
suspected, until inquiry can be made by the proper authorities ; 
in order to justify a private indlvidml in causing the imprison- 
ment of any one, he must not only make out a reasonable ground 
of suspicion, but he must prove that a felony has actually been 
committed. A private individual may, however, apprehend any 
person found by rigM committing an indictable offence, or 
armed with an offensive weapoii, or having in his possession an 
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implement of housebreaking, or having his face blackened or 
otherwise disguised, or in any dwelling-house, if in either of 
these cases there is an intent to commit felony. And any person 
to whom any property is oiferod to be sold, pawned, or delivered, 
if he has reasonable cause to suspect that it has been stolen, is 
authorized, and if in his power required, to apprehend, and 
forthwith to take before a justice the party offering the same, 
together with sueli ])ro])erty, to be dealt with according to law. 
A private person cannot, upon probable suspicion merely, justify 
breaking o]icn doors to arrest a felon or otlier suspected person ; 
and if either ])arty kill the other in the attempt, it is man- 
slaughter, and no more. It is no more, because there is no 
malicious design to kill ; but it amounts to so much, because it 
would be of most ])ernicious consequence, if, under pretence of 
suspecting felony, any jirivate person might break open a house, 
or kill another; and also because sucli arrest upon suspicion is 
l)aroly permitted by the law, and not onjidned, as in the case of 
those wiio are present when a felony is committed. 

4. There is yet another species of arrest, wherein both officers 
and private men are concerned, and that is, upon a hue and cry 
raised ui)on a felony committed. A hue, from huer, to shoqL 
and cry, hutesium et clamor, is the old common law process or 
pursuing, with horn and with voice, all felons, and such as have 
dangerously wounded another. That it might be made effectually, 
the hundred was bound to answer for all robberies therein com- 
mitted unless tlicy took the felon, which is the foundation of an 
action against the handnd, in case of any loss by robbery. If a 
man wantonly or maliciously raises a hue and cry, without 
cause, he is punishable as a disturber of the public peace. 


CHAPTER XXIII. 

OF COMMITMENT AND BAIL. 

When a delinquent is arrested, he ought to be taken before a 
justice of the peace, who is bound immediately to examine the 
circumstances of the crime alleged: and to this end, before 
committing the accused person to prison for trial, or admitting 
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him to bail, is in his presence to take the statements on oath, or 
affirmation, of those who know the facts of the case ; these state- 
ments, when signed and authenticated by the justice, consti- 
tuting what are termed the depositions. The person accused has 
a right to question the witnesses, and is usually allowed legal 
assistance ; hut this is in tlio discretion of the magistrate, for 
the place where the examination takes place is not an open 
court; and the public maybe excluded, if such a course will 
conduce to the ends of justice. 

If, from the absence of witnesses, or other cause, it is 
necessary or advisable to adjonrn the examination, tliis may be 
done, the accused person being remanded to prison, or allowed 
to go at large, upon his recognizance, at the discretion of the 
magistrate. 

After the examination of the witnesses for the prosecution has 
been completed, the depositions are read over to the accused, and 
he is then asked whetlior he wishes to say anything in answer 
to the charge, being warned that he is not obliged to do so, but 
that whatever he docs say will be taken down in writing, and 
may bo given in evidence against him upon the trial. If it 
appear that some inducement or threat has previously been 
held out to him, he should be given clearly to understand, that 
he has nothing to hope from any promise of favour held out, and 
nothing to fear from any tlireat made to him, as an inducement 
to make any admission or confession of his guilt; but that 
whatever he shall then say may be given in evidence, notwith- 
standing any such promise or threat. 

Whatever ho then says in answer, is to bo taken down in 
writing, and after Ix'ing read over to him, to be signed by the 
magistrate, and transmitted to the court by which he is to be 
tried. The magistrate is also to ask the accused whether he 
desires to call any witnesses ; and if ho does so, their statements 
must be taken down in writing in the same way as those of the 
witnesses for the prosecution. 

If, upon this inquiry the magistrate is of opinion that the 
evidence is not sufficient to put the accused party upon his trial, 
he may forthwith, if in custody, be discharged. Otherwise, or 
if the evidence given raise a strong or probable presumption of 
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his guilt, he must either be committed to prison, or give bail : 
that is, put in securities for his appearance, to answer the charge 
against him. This commitment, therefore, being only for safe 
custody, wherever bail will answer the same intention, as in 
most of the inferior crimes, it ought to be taken. Indeed, to 
refuse or delay to bail any person bailable, is an offence against 
the liberty of the subject, and in no case ought excessive bail 
to be required. Yet in offences of a serious nature, no bail can 
be a security equivalent to the actual custody of the person. 
Still the Queen’s Bench Division, or any judge in vacation, may 
bail for any crime whatever, be it treason, murder, or any other 
offence. And herein the wisdom of the law is manifest. To' 
allow bail to be taken commonly for such enormous crimes 
would greatly tend to elude public justice : and yet there are 
cases, though they rarely happen, in which it would be hard 
and unjust to confine a man in prison, though accused even of 
the greatest offence. The law therefore provides one court, 
which has a discretionary jjower of bailing in any case : except 
only such persons as are committed by either house of parlia- 
ment ; or such as are committed for contempts by any division of 
the High Court. 

If the offence be not bailable, or the party cannot find bail, he 
is to bo committed to gaol, there to abide till delivered by due 
course of law ; but whether held to bail or committed to prison, 
in order to trial, he is entitled to have furnished to him, on 
demand, coi^ies of the depositions on whicli he is held to bail or 
committed ; and in either case the prosecutor and witnesses both 
for the prosecutor and for the accused may be bound over in 
recognizances to appear at the trial^n order to prosecute or give 
evidence. The original information, if any; the depositions; 
any recognizances taken by the justices ; the statement, if any, 
made by the accused; and his recognizances, if he has been 
released on bail, must all be delivered to the proper officer on 
or before the first day of the assizes or sessions to which the 
accused is sent for trial. 
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CHAPTER XXIV. 

OP THE SEVERAL MODES OP PRbSECUTION. 

The next step towards the punishment of offenders is their 
formal accusation; which is either upon a previous finding of 
the fact by an inquest or grand jury, or without such previous 
finding. The former is either hj prcsmitment or indictmeitt, 

L A presentment is a comprehensive term; including not 
only presentments properly so called, but also inquisitions of 
ofl&ce and indictments by a grand jury. Properly speaking, it is 
the notice taken by a grand jury of any offence from their own 
knowledge, without any indictment laid before them ; as the 
presentment of a nuisance, a libel, and the like ; ujwn which an 
indictment must bo afterwards framed, before the party pre- 
sented can be put to answer it. An inquisition of office is the 
act of a jury summoned to inquire of matters relating to the 
crown, upon evidence laid before them. Such inquisitions may 
be afterwards traversed and examined; as particularly the 
coroner’s inquisition of the death of a man, when it finds any 
one guilty of homicide, for in such cases the offender so presented 
must be arraigned upon this inquisition, and may dispute the 
truth of it ; which brings it to a kind of indictment. 

n. An indictment is a written accusation of one or more 
persons of a crime or misdemeanor, preferred to, and presented 
upon oath by, a grand jury. To this end the sheriff of every 
county is bound to return to every session of the peace, and 
every commission of oyer and terminer and general gaol delivery 
twenty-four good and lawful men of the county, having the 
qualification required by the law, to inquire, present) do, and 
execute all those things which shall then and there be com- 
manded them. As many as appear upon this panel are sworn 
upon the grand jury, to the amount of twelve at the least, and 
not more than twenty-three ; that a majority may be twelve. 

This grand jury, having chosen their foreman, are instructed 
as to their duties by a charge from the judge or chairman of 
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sessions, and then withdraw to receive indictments. They are 
only to hoar evidence on behalf of the prosecution; for the 
fining of an indictment is only in the nature of an accusation, 
which is afterwards to be tried ; and the grand jury are only to 
inquire whether there be sufficient cause to call upon the party 
to answer it. 

When the grand jury have heard the evidence, if they think 
it a groundless accusation, they indorse on the back of the 
indictment, not a true hill ; and then the party is discharged. If 
they are satisfied of the truth of the accusation, they then 
indorse upon it, a true hill. The indictment is then said to be 
found, and the party stands indicted. But to find a bill there must 
at least twelve of tlie jury agree ; for no man can Ix) convicted 
upon an indictment of any offence, unless by the unanimous 
voice of twenty-four of his equals and neighbours : that is, by 
twelve at least of the grand jury, in the first place, assenting to 
the accusation; and afterwards, by the whole petit jury, of 
twelve more, finding him guilty, upon his trial. If twelve 
of the grand jury assent, it is a good presentment, though 
some of tli(' rest disagree : and, when so found, it is publicly 
delivered into court. 

To i)rotect ])eo])lo against unfounded and malicious prose- 
cutions, it has been provided by the Vemtious Indictment Act, 
that no indictment sliall be presented to a grand jury, or 
found by them for perjury, subornation of perjury, conspiracy, 
obtaining money by false pretences, keeping a gambling or 
disorderly house, or foi’ an indecent assault, unless the accused 
party has been committed or bound over to appear by a 
magistrate; or the prosecutor has given recognizances to 
prosecute ; or a judge, or the court itself has given leave to the 
indictment being jueferred. 

III. The other method of prosecution is, without any previous 
finding by a jury. Such, by the common law, was when a thief 
was taken with the mainour, that is, with the thing stolon upon 
him in manu. For he might, when so detected flagrante delicto^ 
bo brought into court, arraigned, and tried, without indictment. 
But this method of proceeding was put an end to in the 
reign of Edward III., so that the only species of proceeding at 
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the suit of the crown, without a preTions indictment or pre- 
sentment, now is an information. 

Informations, in criminal cases in the Queen’s Bench Division, 
are of two kinds: first, those filed ex ojfcio by the attorney- 
general; secondly, those in which, though the crown is the 
nominal prosecutor, yet it is at the relation of some private 
person, the latter being filed by the master of the crown-office, 
who is for this purpose the standing officer of the public. 

The objects of an ex officio information are properly such 
great misdemeanors as peculiarly tend to disturb or endanger 
the government ; the law giving to the crown, in such cases, 
the power of an immediate prosecution, without waiting for 
any previous application to any other tribunal. The objects of 
the other, or aiminal inf(yrmations, are any gross and notorious 
misdemeanors, such as libels, not tending to disturb the govern- 
ment, but which, on account of their pernicious example, 
deserve public animadversion. Either species of information, 
when filed, must l>e tried by a petit jury of the county where 
the offence arises ; after which, if the defendant be found guilty 
the court must be resorted to for his. punishment. 

This mode of prosecution is as ancient as the common law 
itself. For as the sovereign was bound to prosecute, or at least 
to lend the sanction of his name to a prosecutor, whenever a 
grand jury informed him that there was a sufficient ground for 
instituting a criminal suit : so, when his immediate officers, the 
attorney-general and master of the crown-office, were otherwise 
sufficiently assured that a man had committed a gross mis- 
demeanor, they were at liberty to convey that information to 
the court, and to carry on the prosecution in the name of the 
crown. But these informations are confined to misdemeanors 
only: for wherever anj fdonioifs offence is charged, the law 
requires that the accusation be warranted by the oath of twelve 
men, before the party shall be put to answer it. And to prevent 
any oppressive use of the proceeding by information by a private 
subject, a statute of William and Mary expressly enacted, /r8%, 
that the clerk of the crown shall not file any criminal information 
without an express direction from the court, which can only be 
obtained on an application by founded upon affidavit; 

and secondly, that every relator shall give security not only to 
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prosecute the infonnatioii with effect, but also to pay costs to 
the defendant in case he be acquitted thereon; and, at all 
events, to pay costs, unless the information shall be tried within 
a year after issue joined. 


CHAPTEE XXV. 

OF PROCESS UPON AN INDICTMENT. 

Hitherto the offender has been supposed to be in custody 
before the finding of the indictment. But if he has fled, or 
secretes himself ; or has not been bound over to appear at the 
assizes or sessions, still an indictment may be jueferred against 
him in his absence ; since, were he present, he could not be 
hoard before the grand jury against it. And, if it be found, 
process must issue to bring him into court ; for the indictment 
cannot be tried until he appears. 

Any court before which an indictment is found may issue a 
hencli tvarrant for arresting the party charged ; but the more 
usual course is to apply to a justice of the peace; wlio, upon 
production of a certificate of the indictment having been found, 
is bound to issue his warrant for the apprehension of the 
alleged delinquent, that he may be brouglit before him, to be 
dealt with according to law ; that is, to be committed for trial 
or admitted to bail as in ordinary cases. 

If the accused has fled, so that he cannot bo arrested, and the 
prosecutor desires to proceed to outlawry, he must resort to 
the ancient process ; viz., first, a venire facias, in the nature of a 
summons to appear, enforced, if necessary, by a distress infinite 
till ho do appear. But if he has no lands, then a capias 
issues ; and, if need bo, a second and third, called an alias and a 
pluries capias. After these several writs of venire facias, di^ 
tringas and capias have issued without effect, the offender shall 
be put .in the exigent in order to his outlawry; that is, he 
shall be exacted, or required to surrender, at five county courts ; 
and if he be returned quinto exactus, and does not appear at the 
fifth exaction, then he is outlawed, or put out of the protection of 
the law; so that he is incapable of taking the benefit of it in any 
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respect, either by bringing actions or otherwise. The punish- 
ment for outlawries upon mdictments for misdemeanors is the 
same as for outlawries upon civil actions, viz., forfeiture of 
goods and chattels. An outlawry in treason or felony amounts 
to a conviction of the offence, as if the offender had been found 
guilty. But such outlawry may be reversed by writ of error ; 
the proceedings therein being, as it is fit they should be, 
exceedingly nice and circumstantial ; and, if any single minute 
point be omitted or misconducted, the whole outlawry is illegal, 
and may bo reversed : upon which reversal the party accused is 
admitted to plead to the indictment. 

It is at this stage that writs of certiorari are usually had, 
though they may be had at any time before trial, unless taken 
away by statute, to remove the indictment, with all the pro- 
ceedings thereon, from any inferior court of criminal juris- 
diction into the Queen's Bench Division. And this is done; 
either, 1. To determine the validity of the indictment ; and to 
quash or confirm it as there is cause: or, 2. Where it is 
surmised that a partial or insufficient trial will be had in the 
court below ; or, 3. In order to i)lead the royal pardon ; or, 4. 
To outlaw the offender in those counties or places where the 
process of the inferior court will not roach him. Certiorari, 
when issued, supersedes the jurisdiction of the inferior court, 
and makes all subsequent proceedings therein entirely erroneous 
and illegal ; unless the Queen’s Bench Division remands the 
record to the court below, to bo there tried and determined. 

At this stage of prosecution also it* is that indictments found 
by the grand jury against a peer must be cerlified and trans- 
mitted into the House of Lords, or the court of the Lord High 
Steward; and that, in places of exclusive jurisdiction, as the 
two universities, indictments must be delivered, upon claim 
of cognizance, to the courts therein established, to be there 
resnectively tried and determined. 
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CHAPTER XXVI. 

OF ARRAIGNMENT, AND ITS INCIDENTS. 

When the offender either appears voluntarily to an indict- 
ment, or is brought in to answer it in court, he is immediately 
to be arraigwd thereon; which is nothing else but to call 
the prisoner to answer the matter charged upon him in the 
indictment. When he is brought to the bar, the indictment is 
to be read to him distinctly in the English tongue, which was 
law, even while all other proceedings were in Latin, that he 
may fully understand his charge. After which it is to be de- 
manded of him, whether he be guilty of the crime whereof he 
stands indicted, or not guilty. 

When thus arraigned, he either stands mute, or confesses the 
fact; which circumstances may be called incidents to the 
arraignment; or else he pleads to the indictment, which is 
the next stage of the proceedings. 

I. Regularly a prisoner is said to stand mute, when, being 
arraigned for treason or felony, he either, 1. Makes no answer 
at all; or 2. Answers foreign to the purpose, or with such 
matter as is not allowable ; and will not answer otherwise. 

If he says nothing, the court ex officio empanels a jury to 
inquire whether he be dumb ex visitatii/ne Dei, or whether he 
stands mute of malice. If he be found to be dumb ex visitatv/ne 
Dei, the judge who is to be of counsel for the prisoner, and to 
see that ho has law and justice, shall proceed to the trial, and 
examine all points as if he had pleaded not guilty. 

If it be found that he stands mute of malice, or will not 
answer directly to the indictment, the court orders a plea of 

not guilty ” to be entered, on which the trial proceeds in the 
same way as in ordinary cases * 

* Standing mute of malice was, in treason, petit larceny, and in all 
misdemeanors equivalent to conviction. But in felonies the prisoner 
received the terrible sentence of peine forte et dure, that is, he was pressed 
to death (hence the press-yard m Newgate) ; unless in the meantime he 
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n. The other incident to arraignment, exclusive of the plea,, 
is the prisoner’s actual conftsy^im of the indictment. Upon a 
simple and plain confession, the court has nothing to do but to 
award judgment : but it is usually very backward in receiving 
such confession in a capital felony out of tenderness to the life 
of the subject, and will generally advise the prisoner to retract 
it, and plead to the indictment. 


CHAPTER XXVII. 

OF TLEA AND ISSUE. 

The plea of the prisoner is either, 1. A plea to the jurisdic- 
tion; 2. A demurrer; 3. A plea in abatement; 4. A special 
plea in bar ; or, 6. The general issue. 

I. A plea to the ju/isdiction is where an indictment is taken 
before a court that has no cognizance of the offence. If, for 
example, a man be indicted for a rape at the quarter-sessions, he 
may except to the jurisdiction of the court without answering 
to the charge. But this plea is rarely resorted to, as the 
defendant may take advantage of it under the general issue; or 
if the objection appear on the record, he may demur, move in 
arrest of judgment, or bring error. If the offence was com- 
mitted within its jurisdiction, but the court has not cognizance 
of it, the defendant may either demur, or tlie Queen’s Bench 
Division, upon the indictment being removed by ceithmrij will 
quash it. 

II. A demurrer is incident to criminal cases, as it was to civil, 
when the fact as alleged is allowed to be true, but tlie prisoner 
joins issue upon some point of law in the indictment, by which 
he insists that the fact, as stated, is no felony, or whatever the 
crime is alleged to be. Thus, if a man be indicted for feloniously 

pleaded. By being pressed to death, attainder and the consequent forfeiture 
were avoided. By an Act of Geo. III., standing mute in felony was made 
equivalent to conviction ; and it was not till the reign of Geo. IV. that 
the courts were authorized to enter a plea of “ not guilty.” 
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stealing a cat, he may demur to the indictment ; denying it to 
be felony, though he confesses the act of taking it. And if, on 
demurrer, the point of law be adjudged against him, he shall 
have judgment as if convicted by verdict. But the court may, 
and generally does, permit an accused to plead over after judg- 
ment against him on demurrer. 

III. A plea in abatement may be for a misnomer, or a false 
addition to the prisoner. As, if James Allen, gentleman, is 
indicted by the name of John Allen, esquire, he may plead that 
he has the name of James, and not of John ; and that he is a 
gentleman, and not an esquire. Formerly, if either fact was 
found by the jury, the indictment abated ; but, in the end, there 
was little advantage accruing to the prisoner ; because a new 
indictment might be framed. And such pleas are in practice 
unknown ; as the court may now amend all such defects. 

A good answer to the charge may be made by one or other of 

IV. Three special pleas in bar ; which allege a reason why the 
prisoner ought not to answer the indictment at all, nor put 
himself upon his trial for the crime alleged. These are, 

Firstly, the plea of auterfois acquit, or a former acquittal, 
grounded on the maxim, that no man is to be brought into 
jeopardy more than once for the same offence. And therefore, 
when a man is once found not guilty, he may plead such 
acquittal in bar of any subsequent accusation for the same 
crime. 

Secondly, the plea of auterfois convict, or a former conviction 
for the same identical crime, though no judgment was ever given. 
This depends upon the same principle as the former, that no 
man ought to be twice brought in danger for one and the same 
crime. A conviction of manslaughter is accordingly a bar to a 
subsequent indictment of murder ; for the fact prosecuted is the 
same in both, though the offences differ in degree. On the same 
principle, certificates of conviction or discharge for assaults or 
batteries, or under the statutes giving magistrates summary 
jurisdiction in the case of juvenile offenders, and over petty 
larcenies, are a bar to further proceedings, and are in the 
nature of pleas of auterfois convict or auterfois acquit. 
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Thirdly, a pardon at once destroys the end and purpose of 
the indictment, by remitting that punishment which the prose- 
cution is calculated to inflict. 

V. The substantial answer to the charge is usually the 
plea of not guilty. To a charge of felony or treason, there can 
be no special justification by plea. On an indictment for 
murder, for instance, a man cannot plead that it was in his own 
defence against a robber ; he must plead not guilty, and give 
this special matter in evidence. For as the facts in treason are 
said to be done proditorie et contra ligeantiw swce debitum, and is 
felony, that the killing was done felonice ; these charges are the 
very gist of the indictment, and must bo answered directly, by 
the general negative; and the jury will take notice of any 
defensive matter, and give their verdict accordingly, as effectu- 
ally as if it were, or could be, specially pleaded. 

When the prisoner has thus pleaded non culpabilis^ the clerk 
of the court, on behalf of the crown, is supposed to reply that 
the prisoner is guilty, and that he is ready to prove him so, 
whereby the crown and the prisoner are at once at issue ; for 
by that plea the jorisoner, without further form, is deemed to 
put himself upon the country for trial. 


CHAPTEE XXIII. 

OF TRIAL AND CONVICTION. 

Thu different kinds of trial recognized by law were formerly 
more numerous than at luesent, through the superstition of our 
Saxon ancestors ; who were extremely addicted to divination, a 
character which Tacitus observes of the ancient Germans. 
They had several methods of purgation, to preserve innocence 
from the danger of false witnesses, in consequence of a notion 
that God would always interpose miraculously to vindicate the 
guiltless. The most ancient of these was that by ordeal : which 
was either the fire-erdeal or the water^deal ; both of which were 
abolished under Henry III. Another species of purgation, was 
the trial by the corsned, or morsel of execration ; which gradually 
fell into disuse ; though the remembrance of it still subsists in 

2 L 
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certain phrases of abjuration retained among the common 
people. The other species of ordeal, the trial by battel, was 
introduced by the Normans, and was not formally abolished till 
1818. There remain now only two species of trial, viz., that by 
parliament and that by jury. 

A trial by the peers in the high court of parliament, or in the 
court of the lord high steward, is to be had when a peer is 
indicted for treason, misprision of treason, or felony ; for in all 
other criminal prosecutions a peer shall bo tried by jury. Of 
this trial, it need now only be said that, in the method of its 
proceedings, it differs little from the trial by jury, except that 
no special verdict can be given ; because the lords of parliament 
are supposed to be judges sufficiently competent of the law that 
may arise from the fact; and except also that the ];)eers need not 
all agree in their verdict; but the greater number, consisting 
of twelve at the least, will conclude and bind the minority. 

The trial by jury, or the country, per patriam, is that trial by 
the peers of every Englishman, which, as the grand bulwark of 
his liberties, is secured to liim by the great Charter : nullus liber 
homo capiatur, vel imprisonetur, ant exulet, aut aliquo alio modo 
destruaiur, nisi per legale judicium parium suorum, vel per legem 
terree. 

When therefore a prisoner on his arraignment has pleaded 
not guilty, and for his trial has put himself upon the country, 
which country the jury are, the sheriff of the county must 
return a panel of jurors, hheros H legales homines, de vicineto; 
that is, jurors possessed of the requisite qualification, without 
just oxceiition, and of the visne or neighbourhood ; which is the 
body of the county where the fact was committed. This, before 
conunissioners of oyer and Ur miner and gaol delivery, the sheriff 
does by virtue of a general precept directed to him iieforehand ; 
and therefore it is there usual to try all felons immediately or 
soon after their arraignment. But the court may always adjourn 
the trial upon such terms as to bail or otherwise as seems meet ; 
and ill cases of high treason some delays must take place ; in 
order that the pri>soiier may have a copy of the indictment, and 
of the panel of jurors, and a list of the witnesses against him, 
the better to prepare liim to make liis challenges and defence. 

But no person indicted for felony is entitled to copies of the 
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indictment and lists of witnesses and jurors, before the time of 
his trial Yet any person committed for trial, or admitted to 
bail, may require and is entitled to have copies of the depositions 
on which he has been committed or bailed. And in offences 
not amoimting to felony, the defendant is entitled to a copy of 
the indictment In prosecutions for misdemeanors instituted 
by the attorney-general, the court is bound to order a copy ot 
the information or indictment to be delivered, after appearance, 
to the party prosecuted, free of expense to him. 

When the case is called on, the jurors are to be sworn, as they 
appear, to the number of twelve, unless they are challenged by 
either party. 

Challenges may be made, either on the part of the crown, or 
on that of the prisoner ; and either to the whole array, or to 
the separate polls, for the same reasons that they may be made 
in civil causes. For it is here at least as necessary as there, 
that the sheriff be totally indifferent ; and that the particular 
jurors should be 07 }i 7 ii excejjtione mujores ; not liable to objection 
either propter honoris respectum, propter defectum^ propter affectum^ 
OT propter delictum. 

Challenges upon any of these accounts are styled challenges 
for cause; which may l>e without stint in both criminal and 
civil trials. But in criminal cases, or at least in capital ones, 
there is, in favorem vita\ allowed to the prisoner an arbitrary 
and capricious challenge to a certain number of jurors, without 
showing any cause at all ; which is called a peremptory challenge : 
a provision grounded on two reasons. 1. As every one must be 
sensible what sudden impressions and unaccountable prejudices 
are conceived upon the bare looks and gestures of another, 
and how necessary it is, that a prisoner should have a good 
opinion of his jury, the want of which might totally dis- 
concert him ; the law wills not tliat lie should be tried by any 
one man against whom ho has conceived a prejudice. 2. Because 
upon challenges for cause shown, if the reason assigned prove 
insufficient to set aside the juror, perhaps the bare questioning 
his indifference may provoke resentment; to prevent all ill con- 
sequences from which the prisoner is still at liberty, if he 
pleases, peremptorily to set him aside. 


2 L 2 
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This privilege of peremptory challenges, though granted to 
the prisoner, is denied to the crown, who can challenge no jurors 
without assigning cause ; but the crown need not assign cause 
till all the panel is gone through, and unless there cannot be a 
full jury without the person so challenged. And then, and not 
sooner, the counsel for the crown must show cause : otherwise 
the juror shall be sworn.* 

The peremptory challenges of the prisoner must, however, 
have some reasonable boundary; which was by the common 
law thirty-five; that is, one under the number of three full 
juries : the law considering that he who peremptorily challenged 
a greater number, could have no intention to ho tried at all. 
This number has been reduced to twenty, and every peremptory 
challenge beyond it is void, so that the trial then proceeds as if 
no such challenge had been made. 

If, by reason of challenges or the default of the jurors, a suffi- 
cient number cannot bo had of the original panel, a tales may be 
awarded, as in civil causes, till the number of twelve is sworn, 

well and truly to try, and true deliverance make, between our 

sovereign lady the queen, and the prisoner whom they have 
" in charge ; and a true verdict to give, according to the 
" evidence.” 

When the jury is sworn, if it be a cause of any consequence, 
the indictment is usually opened, and the evidence marshalled 
by the counsel for the crown, or prosecution ; the prisoner or 
his counsel being permitted to cross-examine the witnesses as in 
civil cases.t 

The doctrine of evidence upon pleas of the crown is, in most 
resi)ects, tlie same as that upon civil actions. There are, how- 
ever, a few leading points wherein a difference is made between 
civil and criminal evidence. 

* Where there is a challenge for cause, two persons in court, not of 
the jury, are sworn to try whether the juryman challenged will try the 
prisoner indifferently. Evidence is then produced to sui)port the challenge ; 
and according to the verdict of the two tryers, the juryman is admitted 
or rejected. A juryman was thus set aside in O’Coigly’s trial for treason, 
because, upon looking at the prisoners, he had uttered the words damned 
rascals.” 

t It was only in the reign of William IV., that prisoners charged with 
felony were permitted the assistance of counsel, it being a settled rule at 
common law that no counsel should be allowed such prisoners, unless soltne 
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Firstly, in treason, and misprision of treason, two witnesses 
are required to convict. And both witnesses must be to the 
same overt act, or one to one overt act, and the other to another 
overt act, of the same species of treason: no evidence being 
admitted to prove any overt act not laid in the indictment. In 
Sir John Fenwick’s case, in the time of William III., where there 
was but one witness, an act of parliament was made to attaint 
him of treason, and he was executed. 

Secondly, it has long been usual in criminal courts to admit an 
accomplice to liecome a witness, or, as it is termed, queerCs 
evidence, against liis fellows; upon an implied confidence, that if 
such accomplice makes a full and complete discovery, without 
prevarication or fraud, he shall not himself be prosecuted. 
There is no positive rule for distinguishing between the weight 
to be given to the evidence of accomplices in comparison with 
other witnesses; but juries are always recommended* not to 
convict prisoners on their uncorroborated testimony. 

Tlnrdly, in criminal proceedings, husbands and wives are not 
admitted to give evidence for or against each other. Thus the 
wife cannot be called to prove her marriage when the husband 
is indicted for bigamy, so a husband is not admissible to prove 
that liis wife and others conspired to procure his marriage with- 
out the consent of his parents. But on this rule a nccessarj ex- 
ception is engrafted, in those cases, namely, where a crime has 
been committed by the one against the other. A wife therefore 
is a competent witness to prove a forcible abduction and 
marriage; or an assault upon her by the husband; or that he 
assisted at a rai)c committed on her person ; or in general for 
any offence against her liberty or person. 

Fourthly, the depositions of witnesses duly taken before the 
committing justices are admissible in evidence on the trial of the 
aemsed, if it is proved that the person making such deposition 
is dead, or is so ill as not to be able to travel, and also that the 
deposition was taken in the presence of the accused, and that he 
or his counsel or solicitor had a full opportunity of cross- 
examining the witness. 

point of law arose proper to be debated, when they were entitled to the 
assistance of counsel. It seems difficult to believe that such ever was the 
law. The change was opposed by nearly all the judges. 
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Fifthly, presumptive evidence of felony is to be admitted 
cautiously : for it is better that ten guilty persons escape, 
than that one innocent suffer. Two rules are specially to be 
observed : 1. Never to convict a man for stealing the goods of 
a person unknown, merely because he will give no account 
how he came by them, unless an actual felony be proved of such 
goods : and, 2. Never to convict any person of murder or man-* 
slaughter, till at least the body be found. 

Sixthly, confessions of guilt, as distinguished from ad- 
missions in civil transactions, form a distinct head of evidence 
in criminal trials. The formalities which must be attended 
to, in order to render the statements of accused persons made 
before the committing justices admissible in evidence against 
them on the trial, have been mentioned. Other statements 
of the accused, voluntarily made to any person either before or 
after his apprehension, and whether verbal or in writing, may 
be proved against him ; but as a rule, oral confessions ought to 
be received with great caution. 

Seventhly, dying declarations are admissible only in the case 
of homidde, where the death of the deceased is the subject of the 
charge, and the circumstances of the death are the subject of the 
dying declaration. Such declarations made in extremity, when 
the party is at the point of death and every hope of this world 
gone, when every motive to falsehood is silenced, and the mind 
is induced by the most powerful considerations to speak the 
truth, may, although made in the absence of the accused, 
be allowed the weight of testimony given on oath in his presence. 
It is essential to their admissibility, firstly, that at the time they 
were made the declarant should have been in actual danger of 
death ; secondly, that he should then have had a full apprehension 
of his danger : and thirdly, that death should have ensued. 

Eighthly, children of tender age may give evidence, not on 
oath, in charges of offences against their persons. 

Ninthly, the defendants charged with offences against females 
n^y give their own evidence on oath, and be subject to cross- 
examination like any other witness. 

Lastly, the defendant in criminal cases is allowed to call 
witnesses to prove that he has previously borne a general good 
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character~for honesty, if the charge be one involving larceny, 
embezzlement, or fraud, or for peaceable demeanor, if it include an 
accusation of personal violence. Such testimony is important, as 
leading to the inference that a man of those previous habits 
would refrain from any such violation of the law. But it is, 
from its very nature, evidence to which the jury ought only to 
attach weight, when that adduced for the prosecution is not of 
a decisive character ; for the crown cannot contradict it by affir- 
mative proof of particular immoral acts (although it may prove 
a previous conviction), but only by calling witnesses to give a 
general bad character. 

It occasionally happens during the trial, and more particularly 
at the close of the case for the prosecution, that objections are 
taken on behalf of the prisoner, that the facts proved do not 
amount to the offence charged ; or that the evidence in support 
of the indictment does not justify a conviction. At an earlier 
stage of the case, objections are not unfrequently offered to tho 
admissibility or to tho rejection of evidence ; any one of which 
may give rise to questions too difficult for tho immediate deter- 
mination of the court. If so, the question may be reserved for 
the consideration of the judges of the High Court, who are re- 
quired to hold a Court for the considtratiou of crown cases reserve 
and in open court to deliver their judgment, reversing, affirming, 
or amending that already given, or where the conviction is 
affirmed and no judgment has been already given, directing 
when and where it shall be given. The reservation of a question 
in this way does not interfere with the course of the trial, for it 
is only in the event of a conviction that it becomes necessary. 
Nor does it clash with the corrective jurisdiction of tho courts 
of appeal ; for the judges who determine these reserved questions 
merely assist with their opinion the determination of the court 
below, in whose discretion is vested the reservation of the ques- 
tion, and to which the judgment, if the conviction be affirmed, 
is wholly left. 

When the evidence for the prosecution is closed, the counsel 
for the crown, in the event of the prisoner expressing his inten- 
tion to adduce evidence, is at liberty to address the jury. The 
case for the defence is then opened, and the evidence adduced, 
the counsel for the prisoner recapitulating its effect to the jury 
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at the close ; and the counsel for the crown then replies. If the 
prisoner does not intend to adduce evidence, his counsel is 
heard immediately on the close of the evidence for the prosecu- 
tion ; the counsel for the crown not replying, unless the attorney 
or solicitor-general himself conducts the prosecution. The 
judge next sums up the whole to the jury; who ought not 
then to be discharged, till they have given in their verdict ; but 
are to consider of it, ajid deliver it in, with the same forms, as 
upon civil causes : only they cannot, in a criminal case which 
touches life or member, give a privy verdict. And such verdict 
may be either genaal, guilty, or not guilty; or special, setting 
forth all the circumstances of the case, and praying the judg- 
ment of the court, whether, for instance, on the facts stated, 
it bo murder, manslaughter, or no crime at all. This is where 
tliey dmibt the matter of the law, and therefore choose to leave 
it to the determination of the court; though they have an 
unquestionable right of determining upon all the circumstances, 
and finding a general verdict, if they think proper so to hazard 
a breach of their oaths. 

If the jury find the prisoner not guilty, he is then for ever 
quit and discharged of the accusation. And upon such his 
acquittal, or discharge for want of prosecution, ho shall be 
immediately set at large. But if the jury find him guilty, he is 
then con vided of the crime whereof he stands indicted. Which 
conviction, therefore, may accrue in two ways; either by his 
confessing the offence and pleading guilty, or by his being found 
so by the verdict of his country. 

If a prisoner, charged with a felony not punishable with 
death, has been before convicted of felony, the indictment 
generally charges him with having committed the offence after 
having heen previously convicted of felony ; the legislature having, 
in order to secure the more exemplary punishment of such 
offenders, conferred powers on the courts to pass a sentence of 
greater severity than that which may bo imposed for the single 
offence. But althougli a prisoner is so charged, the jury are 
only directed to inquire whether he is guilty or not guilty of 
the particular crime alleged; and it is only when they have 
found the’ prisoner guilty of the subsequent offence, that they 
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are then, if the prisoner disputes it, further informed of, or 
charged to inquire concerning the previous conviction. 

When the offender is convicted, there are two collateral 
circumstances that immediately arise, the first relating to the 
costs of the prosecution ; the second, in cases of larceny, to the 
restitution of the stolen property, 

1. On a conviction, or even upon an acquittal where there 
was a reasonable ground to prosecute for any larceny or other 
felony, the reasonable expenses of the prosecutor and witnesses 
are allowed. These include* the expenses incurred in their 
attendance before the magistrate ; which latter may be allowed 
even if no bill of indictment be preferred. The same rule 
prevails in prosecutions for those misdemeanors which partake 
of the nature of crimes. 

No costs or expenses were allowed to an accused or his 
witnesses out of the public purse, until quite recently; not- 
withstanding repeated complaints by prisoners, that they were 
unable by reason of poverty to call witnesses on their behalf. 
This injustice has now been remedied. In all cases where the 
accused calls witnesses before the magistrah*. and their evidence 
is reduced to writing, and made part of the depositions, and 
they are boimd by recognizance to appear at the trial, and do 
so appear, the court has the same power to order payment to 
them for their expenses and loss of time as in the case of 
witnesses for the prosecution. 

2. By the common law there was no restitution of goods upon 
an indictment, because it is at the suit of the crown only; 
and therefore it was provided by a statute of Henry VIII. 
which has been extended by a modem statute, that if any person 
was convicted of larceny, by tlie evidence of the party robbed, 
he should have full restitution of his money, goods, and chattels ; 
or the value of them out of the offender's goods, if he had any. 
Upon which it is held that ui)on indictments of larceny, a 
writ of restitution reaches the goods so stolen, notwith- 
standing the property of them is endeavoured to be altered 
by sale in market overt. And though this may seem somewhat 
hard upon the buyer, yet the rule of law is, that spoliatus debet^ 
ante omnia restitui ; especially when he has used all the diligence 
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in his power to convict the felon. -The case being reduced to 
this hard necessity, that either the owner or the buyer must 
suffer, the law prefers the right of the owner, who has done a 
meritorious act by pursuing a felon to punishment, to the right 
of the buyer, whose merit is only negative, that he has been 
guilty of no unfair transaction. And it is therefore usual for the 
court, upon the conviction of the offender, to order the innnediate 
‘restitution of the stolen property to the prosecutor. But such 
restitution cannot be directed in the case of any valuable security 
bond fide paid or discharged by any person liable to the payment 
thereof, or of any negotiable instrument hond fide taken for a 
valuable consideration, without any reasonable cause to suspect 
that the same has been stolen. Without any writ of restitution, 
however, the party whose proi)erty has been stolen may peace- 
ably retake his goods, wherever ho happens to find them ; or may 
bring an action and recover satisfaction in damages. But such 
action lies not before prosecution; for so felonies would be 
made up and healed ; and also recaption is unlawful, if it be 
done with intention to smother or compound the larceny; it 
then becoming the offence of theftbote, mentioned in a former 
chapter. The hardship on the innocent buyer may bo mitigated 
in cases where the convict is possessed of means, by the power 
conferred on the court of ordering a sum not exceeding 1007. to be 
paid as compensation to any person who has suffered loss through 
the felony. 

It is not uncommon, when a person is convicted of a misde- 
meanor immediately affecting the individual, as a battery, im- 
prisonment, or the like, for the court to permit the defendant 
to speak with the prosecutor, before any judgment is pronounced; 
and if the prosecutor declares himself satisfied, to inflict but 
a trivial punishment. This is done to reimburse the prosecutor 
his expenses, and make him some private amends, without the 
trouble and circuity of a civil action. But it is a dangerous 
practice. For even a forgiveness, by the party injured, ought 
not in true policy to intercept the stroke of justice. " This,” 
says the Marquis Beccaria, who pleads with equal strength for 
the certainty as for the lenity of punishment, " may be an act of 
** good-nature and humanity, but it is contrary to the good of 
" the public; for, although a private citizen may dispense with 



JUDGMENT. 


628 


''satisfaction for his private injury, he cannot remove the 
"necessity of public example. The right of punishing belongs 
" not to any one individual in particular, but to tho society in 
" general, or the sovereign who represents that society : and a 
"man may renounce his own portion of this right, but he 
" cannot give up that of others." 


CHAPTEE XXIX. 

OP JUDGMENT AND ITS CONSEQUENCES. 

When, upon a charge of felony, the jury have brought in their 
verdict of guilty, in the presence of tho prisoner, he is either 
immediately, or at a convenient time soon after, asked by the 
court, if he has anything to offer why judgment should not be 
awarded against Mm. Whore the defendant has been found 
guilty of a misdemeanor, the trial of which may, and sometimes 
does, happen in Ms absence, after he has once appeared, a cajnas 
may be awarded to bring him in to receive judgment ; and if he 
absconds, ho may be prosecuted to outlawry ; or if ho is under 
recogmzances to appear, and makes default, the recognizances 
may be estreated, and a warrant issued for his apprehension. 

But where tho defendant appears in person, he may at this 
period, as well as at Ms arraigmneut, offer any exceptions to the 
indictment, in arrest or stay of judgment. And if his objection 
be valid ; if, for instance, he has been found guilty of what does 
not constitute an offence in point of law, tho judgment will bo 
arrested, and the whole proceedings be set aside. A pardon 
also may be pleaded in arrest of judgment. 

if these resources fail, the court must pronounce that judgment 
wMch the law has annexed to the crime. Of these some are 
capital, and consist in being hanged by the neck till dead. 
Other circumstances of terror, pain, or disgrace, were formerly 
superadded, as in Mgh treason, being drawn to the place of 
execution, beheaded and quartered. In treason and murder, 
burial witMn tho precincts of the prison is part of the sentence. 
Some punishments consist in loss of liberty, by perpetual or 
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temporal •pencil servitude or imprisonment ; and some induce a 
disability of holding offices or employments. Thus any person 
convicted of treason or felony and sentenced to death, penal servi- 
tude, or an imprisonment, with hard labour, exceeding twelve 
months, thereby forfeits any military, naval, or civil office he 
holds under the crown, or any other public employment he had, 
or any ecclesiastical benefice, or any office or emolument in any 
university or college which ho holds, or any pension or super- 
annuation allowance ho is entitled to, unless he receives a free 
pardon within two months of his conviction, or before the 
vacancy, if it be an office, is filled up. lie remains, until he 
shall liavc suffered his punishment or l^een pardoned, incapable 
of holding any public office or benefice, or of exorcising any 
parliamentary or municipal suffrage. Some punishments are 
pecuniary, viz., fines ; and others consist principally in their 
ignominy, though most of them are mixed with some degree of 
corporal pain ; such as w/i ipplng and hard labour » The latter for 
almost all offences now accompanies a sentence of imprisonment. 
Solitary confinemmt may be ordered in most felonies, and in some 
aggravated misdemeanors; but can in no case exceed one month 
at a time, or three months in the space of one year. Flogging 
may Ix) ordered in cases of robbery with violence. 

In cases in which a criminal has been previously convicted 
of a similar offence, the punishment is usually more severe; 
and in all cases in which a criminal is twice convicted, though 
it may be of different crimes, he may 1x3 subjected to the suptr^ 
vision of the police, for a period not exceeding seven years. 
This compels him to notify his residence, and every change of 
residence, to the police, and to report himself every month, 
otherwise he may be taken up, and imprisoned for a year. 

There were formerly some offences which involved mutilation 
or branding, but all these are now unknown to the law. The 
pillory has long ceased to be a punishment, fine and imprison- 
ment, or both, having been substituted for it in cases where it 
was the only punishment to l)e inflicted. The stocks and 
ducking-stool have long been disused; the whole tendency of 
modern legislation being to obtain, if possible, the reformation 
of the offender. 

With this view the Courts are authorized to release persons, 
not previously convicted, on their own recognizances, where the 
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offence is trivial, or committed in extenuating circumstances, or 
the offender is young and has hitherto been well conducted. 
In these cases he is upon probation and may be brought up for 
judgment afterwards if he fails to comply with the conditions of 
his release. 

Reformatory Schools have also been established; to which 
juvenile offenders, that is, prisoners under sixteen years of age, 
may be sent for a period of years, their parents, if able, being 
obliged to contribute to their support. The managers of 
these institutions have power to grant licences permitting the 
offender to live with a respectable person, and afterwards to 
apprentice him to some trade or calling or service, so as to en- 
able him to become a useful member of society ; benefits which 
he may forfeit by a disregard of the regulations of the school. 

It is a special feature of the law of England, that the species, 
though not always the quantity or degree, of punishment is 
ascertained for every offence. If judgments were to bo the 
private opinions of tho judge, men would bo slaves to the 
magistrates. Where an established penalty is annexed to crime 
the criminal may read its certain consequence in that law, 
which ought to bo tho unvaried rule, as it is the inflexible 
judge, of his actions. The discretionary fines and discretionary 
length of imprisonment, which may bo imposed, may seem an 
exception to this rule. But the discretion of tho court is regu- 
lated by law. The Bill of Eights expressly declares that ex- 
cessive fines ought not to bo imposed, nor cruel and unusual 
punishments inflicted. The same statute adds that all grants 
and promises of fines and forfeitures of particular persons before 
conviction, arc illegal and void. And the reasonableness of fines 
in criminal cases is also regulated by Mayna Charta, c. 14, 
that '"no man shall have a larger amercement imposed upon 
" him than his circumstances or personal estate will bear ; saving 

to the landholder his contencment, or land ; to the trader his 
" merchandize ; and to tho countryman his wainage, or team 

and instruments of husbandry.'* 

Formerly, when sentence of death was pronounced, the cri- 
minal was said to be attainted, attinctus, stained, or blackened; 
he was no longer of any credit; ho could not be a witness; 
neither was he capable of performing the functions of another 
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man : for he was dead in law. And the consequences of this 
attainder were f<yrfeiturt and corruption of blood. 

Forfeiture was twofold ; of real and personal estates. 

As to real estates, by attainder in Ugh treason a man forfeited 
to the crown all his lands and tenements of inheritance, and all 
his rights of entry ; and also the profits of all lands and tene- 
ments, which ho had for life or years. This forfeiture related 
backwards to the time of the treason committed : so as to ayoid 
all intermediate sales and incumbraeces, but not those before 
the fact ; and was founded in this consideration, that he who 
had violated the fundamental principles of government, had 
abandoned his connections with society ; and had no longer any 
right to those advantages which before belonged to him purely 
as a member of the community : among which social advantages, 
the right of transferring or transmitting property to others is 
one of the chief. 

By attainder for felony , the offender forfeited the profits of all 
estates of freehold during life ; and by attainder for murder he 
forfeited after liis death all his lands and tenements in fee 
simple, but not those in tail, to the crown, for a very short 
period of time : say for a year and a day, during which time 
the crown might commit therein what waste ho pleases ; which 
was therefore called the king’s year, day, and waste. 

This forfeiture for felony arose upon attainder ; and, therefore, 
a felo de se forfeited no lands of inheritance or freehold, for he 
never was attainted. It likewise related back to the time of 
the offence committed ; so as to avoid all intermediate charges 
and conveyances. 

As to personal estates; a forfeiture accrued in every one of 
the higher kinds of offence: in treason or misprision thereof, 
felonies of all sorts, self-murder or felony de se, larceny, and the 
offence of striking, &c., in Westminster Ilall ; and the i)ropcrty 
vested in the crown without office found. 

The other consequence of attainder was the corruption of blood, 
both upwards and downwards; so that an attainted person 
could neither inherit lands from his ancestors, nor retain those 
ho was already in possession of, nor transmit them by descent 
to any heir; but the same escheated to the lord of the fee. 
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subject to the sovereign’s superior right of forfeiture : and the 
person attainted obstructed all descents to his posterity, where- 
ever they were obliged to derive a title through him to a remoter 
ancestor. This was one of those notions adopted from the 
feudal constitutions, at the time of the Norman Conquest ; as 
appears from its being imknown in those tenures which are 
indisputably Saxon. When almost every other oppressive mark 
of feudal tenure had been happily worn away, it was high time 
that this ' orruption of hlood, with all its connected consequences, 
not only of present escheat, but of future incapacities of inherit- 
ance even to the twentieth generation, should likewise be abol- 
ished. Nevertheless, it was only in the reign of William IV. 
that this object was effected ; so that the attainder of any ancestor 
no longer prevents any person from inheriting, who would other- 
wise have been capable of doing so. 

This modification of the law has been followed by still more 
extensive changes, whereby the law of forfeiture has been 
altogether superseded by more lenient and merciful provisions ; 
attainder, corrui)tion of blood, forfeiture, and escheat in cases 
of treason or felony have lx3en entirely abolished, and the crown 
enabled to api)oint an administrator of the convict’s property, 
who may deal with it by lease, sale, mortgage, or transfer 
during the time he is undergoing his sentence, pay his debts 
and liabilities, compensate persons who have sustained injury 
by his crime, and make allowances to his family and relatives 
dependent on him for support. Upon his death, bankraptcy, or 
having undergone his punishment or received a pardon, his 
property is to revert to him or his representatives, or other 
person entitled. 

The forfeiture consequent on outlawry still remains, for an 
offender cannot be allowed to set the laws of his country at 
defiance, and yet remain in the enjoyment of the property which 
those laws give him. 
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CHAPTEE XXX. 

OP EBVERSAL OP JUDGMENT, REPRIEVE AND PARDON. 

Judgments may bo set aside; either, 1. By falsifying or reversing 
the judgment; 2. By reprieve; 3. By pardon. 

1. A judgment may be reversed, either without or hy a writ of 
error. It may be reversed or avoided without a writ of e^ror, for 
matters foreign to or dehors the record, that is, not apparent 
upon the face of it ; so that they cannot be assigned for error. 
Thus, if judgment be given by persons who had no good com- 
mission to proceed against the person condemned, it is void ; 
and may be falsified by showing the special matter without writ 
of error. As, where a commission issues to A and B, and twelve 
others, or any two of them, of which A or B shall be one, to 
take and try indictments ; and any of the other twelve proceed 
without the interposition or jnescnce of either A or B ; in this 
case all proceedings and judgments are void for want of 
authority in the commissioners, and may be falsified upon bare 
msi)ection without a writ of error. 

Judgment may be reversed hy writ of error : which lies from 
all inferior criminal jurisdictions to the Queen’s Bench division; 
thence to the Court of Appeal ; from which there is a further 
appeal to the House of Lords. Error may be brought for mis- 
takes in the indictment, as when the offence is improperly or 
insufficiently described therein, or in the judgment or other 
parts of the record ; as where a man is found guilty of peijury and 
receives the judgment of felony. Writs of error, to reverse 
judgments in cases of misdem<an(yr^ arc not allowed of course, 
but on probable cause shown to the attorney-general ; and then 
they are understood to be grantable of common right, ex dehiio 
justiticB, But writs of error to reverse judgments in cases of 
felony are only allowed ex gratia \ and not without express 
warrant under the royal sign manual, or at least by the consent 
of the attorney-general. 

The effect of reversing an outlawry ^ is that the party is in the 
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same plight as if he had appeared ; and, if it be before plea 
pleaded, he shall be put to plead; if after conviction, he shall 
receive sentence. But when judgment pronounced upon con- 
viction, is reversed, all former proceedings arc absolutely set 
aside; and the party stands as if he had never been at all 
accused. He still remains liable to another prosecution for the 
same offence; for the first being erroneous, he never was in 
jeopardy thereby. 

2. The execution of the judgment may l:>e avoided by a re- 
prieve, which from reprendre, to take back, is the withdrawing of a 
sentence for an interval of tinie ; whereby its execution is sus- 
pended. Tliis may be, first, ex arhitrio jadicis ; either before or 
after judgment ; as, wlicro the judge is not satisfied with the 
verdict, or tlie evidence is suspicions, or the indictment is 
insufficient ; or sometimes if it be a small felony, or any favour- 
able circumstances appear in the criminars character, in order 
to give time to apply for a pardon. Or, secondly, e.r vt,andUo 
regis^ from the mere pleasure of the crown ; which is the mode in 
which reprieves arc generally granted, through the intervention 
of one of the secretaries of state. 

Boprievos may also bo ex necessitate legis : as, where a woman 
is capitally convicted, and jilcads pregnancy ; though this is no 
cause to stay the judgment, yet it is to resiiito the execution till 
she be delivered. In case this plea be made in stay of execution, 
the judge must direct a jury of twelve matrons to inquire into the 
fact ; and if they bring in their verdict (juick with ch ild, execution 
shall be stayed generally till either she is delivered, or proves 
by the course of nature not to have been with child at all. 

Another cause of regular roi)rieve is, if the offender become 
non compos between the judgment and the award of execution ; 
for though a man be compos when ho commits a cai)ital crime, yet if 
he becomes non compos after, he shall not be indicted ; if after 
indictment, he sliall not be convicted; if after conviction, he 
shall not receive judgment ; if after judgment, he shall not be 
ordered for execution ; for the law knows not but he might have 
offered some reason, if in his senses, to have stayed these respec- 
tive proceedings. It is therefore an invariable rule, when any 
time intervenes between the conviction and the award of execu- 
tion, to demand of the prisoner what ho has to aliogo, why 
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execution should not be awarded against him ; and if he appears 
to be insane, the judge in his discretion may and ought to 
reprieve him. 

3. The last resort is a pardon. Law cannot be framed on 
principles of compassion to guilt; yet justice is bound to be 
administered in mercy. And the crown, therefore, may pardon 
directly all offences that arc merely against itself or the public. 
Against the crown or the public, be it observed, because, 1. The 
committing any man to prison out of the realm is, by the Habeas 
Corpus Act, a prmmuuire and unpardonable, 2. The crown cannot 
pardon where private justice is principally concerned in the pro- 
secution ; therefore the crown cannot pardon a common nuisance, 
while it remains unredressed, or so as to prevent an abatement 
of it, though the fine may afterwards be remitted. Neither can 
the crown pardon an offence against a popular or penal statute, 
after information brought : for thereby the informer has acquired 
a private property in the penalty ; but hero also the crown can 
remit the penalty, and thereby deprive the informer of the pro- 
ceeds of his judgment. 

There is also, as has been pointed out, a restriction on the 
prerogative of pardoning in the case of parliamentary impeach- 
ments; viz., that the royal pardon cannot be pleaded to any 
such impeachment, so as to stop the prosecution of great 
offenders. After the imiieacliment has been determined the 
royal grace is not further restrained: for, after the attainder of 
the rebel lords in 1715, three of them were from time to time 
reprieved, and at length received a pardon. 

A pardon must, formerly, have been issued under the great 
seal ; but it is now granted by warrant under the sign manual, 
countersigned by one of the secretaries of state. It may be 
absolute or conditional : that is, the sovereign may annex to his 
lK)unty a condition either precedent or subsequent, on the 
performance whereof the validity of the pardon will depend: 
and this by the common law. When granted, it may be pleaded, 
as has been pointed out, upon arraignment, or in arrest of 
judgment, or finally in bar of execution, as the circumstances 
require. 
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CnAPTER XXXI. 

OF EXECUTION. 

Execution is the completion of human punishment. In all 
cases not capital, the custody of prisoners under sentence is now 
in the gaoler, who is for this purpose the officer of the Govern- 
ment and under its direction and control. In capital cases, 
executions must be performed by the sheriff or his deputy. 
His warrant was anciently by precept under the hand and seal 
of tlie judge, as it still would bo in the court of the lord high 
steward, in the execution of a peer, though in the court of the 
peers in parliament, it is done by writ from the crown. It is 
now the usage for the judge to sign the calendar, or list of all 
the prisoners* names, with their separate judgments in the 
margin, a copy of which is left with the sheriff. For a capital 
felony, the verdict of death is written opi)ORito to the prisoner’s 
name ; and this is the only warrant that the sheriff has for so 
material an act as taking away the life of another. 

The sheriff is to do execution within a convenient time ; the 
time being by law no part of the judgment. The place of exe- 
cution is within the ^valls of the prison in which the criminal 
is confined. 

The sheriff cannot alter the manner of the execution by 
substituting one death for another, without being guilty of 
felony himself. Even the crown could not change the punish- 
ment of the law, by altering hanging into beheading ; though 
when beheading was part of the sentence, the king might 
remit the rest. 

When Lord Strafford was executed in the reign of Charles 
n., the sheriffs of London, having received the King’s writ 
for beheading him, petitioned the House of Lords for a com- 
mand from their Lordships how the said judgment should 
be executed; for, he being prosecuted by impeachment, they 
professed to entertain a notion which is said to have been 
countenanced by Lord Eussel, that the King could not pardon 
any part of the sentence. The lords resolved that the scruples 

2 M 2 
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of the sheriffs were unnecessary, and declared that the King’s 
writ ought to be obeyed. Disappointed of raising a flame in 
that assembly, they immediately signified to the House of 
Commons by one of the meml)ers, that they were not satisfied 
as to the power of the said writ. That house took two days to 
consider of it ; and then sullenly resolved that the house was 
content that the slieriffs do execute Lord Strafford by severing his 
head from his body. It is related, that when afterwards the said 
Lord Russel was condemned for high treason upon indictment, the 
King, while he remitted the ignominious part of the sentence, 
observed, ''that his lordship would now find ho was possessed of 
“ that prerogative which in the case of Lord Strafford he had 
" denied him.” One can hardly determine which most to dis- 
approve of, the indecent and sanguinary zeal of the subject, or 
the cool and cruel sarcasm of the sovereign. 

To conclude : it is clear that if, upon judgment to be hanged 
by the neck till ho is dead, the criminal be not thoroughly 
killed, but revives, the sheriff must hang him again. For the 
former hanging was no execution of the sentence ; and if a false 
tenderness were to be indulged in such cases, a multitude of 
collusions might ensue. 

This is the last stage of criminal proceedings, or execution, the 
end and completion of human pxiynshmenf, wliich was the sixth 
and last head to bo considered under the division of puUic wrongs, 
the fourth and last object of the laws of England. 


CHAPTER XXXII. 

OF THE RISE, mOGRESS, AND GRADUAL IMPROVEMENT OF THE 
LAWS OP ENGLAND. 

In the following chapter an attempt is to be made to mark out 
some outlines of English juridical history, by a chronological 
review of the state of the laws, and their successive mutations 
at different periods of time. And the several periods, under 
which this subject may be best considered, seem to be the follow- 
ing six: 1. From the earliest times to the Norman Conquest 
2. From the Norman Conquest to the reign of Edward 1. ; 8 



OK THE LAWS OF ENGLAND. 


633 


From thence to the Eeformation ; 4. From the Eeformation to 
the Eestoration ; 6. From thence to the Eevolution in 1688 J 
6. From the Eevolution to the present time. 

1. With regard to the ancient Britons, the aborigines of this 
island, so little has been handed down concerning them with 
any tolerable certainty, that any inquiries here must needs be 
very defective. However, from CsBsar’s account of the tenets of 
the ancient Druids in Gaul, in whom centred all the learning 
of these western parts, and who were, as he says, sent over to 
Britain to bo instructed, a few points may be collected, which 
bear a great affinity and resemblance to some of the modern 
doctrines of the law. Particularly, the very notion itself of an 
oral unwritten law, delivered down from age to age, by custom 
and tradition merely, seems derived from the practice of the 
Druids, who never committed any of their instructions to writ- 
ing ; possibly for want of letters ; since it is remarkable that in 
all the antiquities, unquestionably British, which modern in- 
dustry has discovered, there is not in any of them the least 
trace of any character or letter to be found. The partible 
quality of lands by the custom of gavelkind is undoubtedly of 
British origin. 8o likewise is the ancient division of the goods 
of an intestate between his widow and children, or ne^t of 
kin; and so is an instance of a slighter nature of a custom 
continued long after Cmsar’s time, that of burning a woman 
guilty of the crime of petit treason by killing her husband. 

The great variety of nations that successively broke in upon 
the British inhabitants, the Eomans, the Piets, and, after them, 
the Saxons and Danes, must have caused great confusion and 
uncertainty in the laws of the kingdom ; as they were very soon 
incorporated and blended together, and therefore it may bo 
supposed mutually communicated to each other their respective 
usages, in regard to the rights of property and the punishment 
of crimes. So that it is next to impossible to trace out, with 
accuracy, ivhtn the several mutations of the common law were 
made, or what was the origin of the several customs at present 
used. It can seldom bo said that this custom was derived from 
the Britons ; that was loft behind by the Eomans ; this was a 
necessary precaution against the Piets ; that was introduced by 
the Saxons, discontinued by the Danes, but afterwards restored 
by the Normans. 
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Wherever this can be done, it is matter of great curiosity and 
some use ; but this can very rarely be the case ; not only from 
the reason above mentioned, but also from many others. Firstly, 
from the nature of traditional laws in general; which, being 
accommodated to the exigencies of the times, suffer by degrees 
insensible variations in practice: so that, though upon com- 
. parison the alteration of the law from what it was five hundred 
years ago may be plainly discerned, yet it is difficult to define the 
precise period in which that alteration accrued. Secondly, this 
becomes impracticable from the antiquity of the kingdom and its 
government ; which alone, though it had been disturbed by no 
foreign invasions, would make it impossible to search out the 
origin of its laws, lldrdly, this uncertainty of the origin of 
particular customs must also in part have arisen from the means 
whereby Christianity was propagated in this island; viz., by 
learned foreigners brought over from Eome and other countries, 
who undoubtedly carried with them many of their own national 
customs, and probably prevailed upon the state to abrogate such 
usages as were inconsistent with religion, and to introduce 
many others that were more conformable thereto. And this 
perhaps may have partly been the cause of the existence of some 
rules not only of the Mosaic, but also of the imperial and ponti- 
fical constitutions, blended and adopted into the laws of 
England. 

A farther reason may also bo given for the great variety, and 
of course the uncertain origin, of some ancient customs ; even 
after the Saxon government was firmly established in this 
island ; viz., the subdivision of the kingdom into a heptarchy, 
consisting of seven independent kingdoms, peopled and governed 
by different races. This must necessarily have created an 
infinite diversity of laws; even though all those colonies of 
Jutes, Angles, Anglo-Saxons, and the like, originally sprung 
from the same mother-country, the great northern hive, which 
poured forth its warlike progeny and swarmed all over Europe 
in the sixth and seventh centuries. This multiplicity of. laws 
will necessarily be the case in some degree, where any kingdom 
is cantoned out into provincial establishments, and not under 
one common dispensation of laws, though under the same 
sovereign power. Much more will it happen, where seven 
unconnected states are to form their own constitution and 
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superstructure of government, though they all begin to build 
upon the same or similar foundations. 

When, therefore, the West Saxons had swallowed up all the 
rest, and Alfred succeeded to the monarchy of England, whereof 
his grandfather Egbert was the founder, his mighty genius 
prompted him to undertake a great and necessary work, which 
he is said to have executed in as masterly a manner : no less 
than to new model the Constitution ; to rebuild it on a plan 
that should endure for ages; and out of its old discordant 
materials, which wore heaped upon each other in rude irregu- 
larity, to form one uniform and well-connected whole. This he 
effected by reducing the whole kingdom under one regular and 
gradual subordination or government, wherein each man was 
answerable to his immediate superior for his own conduct, and 
that of his nearest neighbours ; for to him is owing that master- 
piece of judicial polity, the subdivision of England into tithings 
and himdrcds, if not into counties; all under the influence and 
administration of one supremo magistrate, the king ; in whom, 
as in a general reservoir, all the executive authority of the law 
was lodged, and from whom justice was dispersed to every part 
of the nation by distinct, yet communicating, ducts and channels ; 
which wise institution has now been preserved for upwards of 
a thousand years. He also, like another Theodosius, coPccted, 
it is said, the various customs that he found dispersed in the 
kingdom, and digest'd them into one uniform system or code of 
laws, in his Dom-boc, or liher judicial^. This he compiled for 
the use of the court-baron, hundred, and county-court, the court 
leet, and sherifTs toum ; tribunals which he established for the 
trial of all causes, civil and criminal, in the very districts 
wherein the complaint arose : all of them subject, however, to 
be controlled, and kept within the bounds of the universal or 
common law by the king's own courts ; which were then itinerant, 
being kept in the king’s palace, and removing with his household 
in those royal progresses, which he continually made from one 
end of the kingdom to the other. 

The Danish invasion, which introduced new customs, was a 
severe blow to this noble fabric : but a plan so excellently con- 
certed could never be long thrown aside. So that, upon the 
expulsion of these intruders, the English returned to their 
ancient law; retaining, however, some few of the custopas of 
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their late yisitants; which went under the name of T)arie-ljage\ 
as the code compiled by Alfred was called the West-Saxon-Lage; 
and the local constitutions of the ancient kingdom of Mercia, 
which obtained in the counties nearest to Wales, and were 
called the Mercen-Lage. And these three laws were, about the 
beginning of the eleventh century, in use in different counties 
of the realm : the provincial polity of counties, and their sub- 
divisions, having never been altered or discontinued through all 
the shocks and mutations of government, from the time of its 
first institution ; thougli the laws and customs therein used have 
often suffered considerable changes. 

For Edgar, observing the ill effects of three distinct boilies of 
laws prevailing at once in separate parts of his dominions, pro- 
jected and begun what his grandson the Confessor afterwards 
completed, viz., one uniform digest to be observed throughout 
the whole kingdom ; being probably no more than a revival of 
Alfred’s code, with some improvements suggested by necessity 
and experience; particularly the incorporating some of the 
Mercian customs, and also such of the Danish as were approved 
into the WesUSaron-lMge, which was still the ground-work of 
the whole. And this ajipears to bo the most plausible conjecture 
of the origin of that admirable system of maxims and unwritten 
customs, which is now known by the name of the common law, 
as extending its authority universally over all the realm. 

Among the most remarkable of the Saxon laws may be 
reckoned, 1. The constitution of general assemblies of the 
principal and wisest men in the nation: the vutena-gfmot, or 
commune co^mlium of the ancient Germans, which was not yet 
reduced to the forms and distinctions of the modern parliament; 
without whose concurrence, however, no new law could be made, 
or old one altered. 2. The election of their magistrates by iho 
people ; originally even that of their kings, till expedience evinced 
the convenience and necessity of establishing a hereditary suc- 
cession to the crown. But that of all subordinate magistrates, 
their military officers, their sheriffs, the conservators of the peace, 
their coroners, their portreeves (since changed into mayors and 
bailiffs), and even their tythingmen and borsholders at the leet, 
continued, some till the Norman Conquest, others for two 
centuries after, and some remain to this day. 3. The descent of 
the crown, when once a royal family was established, upon 
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nearly the same hereditary principles upon which it has ever 
since continued ; only that, perhaps, in case of a minority, the 
next of kin of full ago would ascend the throne as king, and not 
as protector: though, after his death, the crown immediately 
reverted back to the heir. 4. The great paucity of capital 
punishments for the first offence, even the most notorious 
offenders being allowed to commute it for a fine or n'eregildy or, 
in default of payment, perpetual bondage. 5. The prevalence 
of certain customs, as heriots and military services in proportion 
to every man’s land, which resembled the feudal constitution; 
but yet were exempt from its hardships: and which may be 
well enough accounted for, by supposing them to be brought 
from *the continent by tlic first Saxon invaders, in the primitive 
moderation and simplicity of the feudal law ; before it got into 
the hands of the Norman jurists, who extracted the most slavish 
doctrines and oppressive consequences out of what was originally 
a law of liberty. 6. Tliat their estates were liable to fcifeiture 
for treason, but that the doctrine of escheats and corruption of 
blood for felony, or any other cause, was utterly unknown 
amongst them. 7. The descent of their lands to all the males 
equally, without any right of primogeniture; a custom which 
obtained among the Britons, was agreeable to the Eoman law, 
and continued among the Saxons till the Norman Conquest. 8. 
The courts of justice consisted principally of the county courts, 
and in cases of weight or nicety the Icing’s court held before 
himself in person, at the time of his parliaments ; which were 
usually holden in different places, accordingly as he kept the 
•throe groat festivals of Christmas, Easter, and Whitsuntide. 
Those county courts, however, differed from the modern ones, 
in that the ecclesiastical and civil jurisdiction were blended 
together, the bishop and the ealdorman or sheriff, sitting in the 
same county court ; and also that the decisions and proceedings 
therein were much more simple and unembarrassed; an ad- 
vantage which will always attend the infancy of any laws, but 
wear off as they gradually advance to antiquity. 9. Trials 
among a people who had a very strong tincture of superstition, 
were permitted to be by orderly by the corsntd or morsel of 
execration, or by wager of law with compurgators, if the party 
chose it; but frequently they were also by jary. Whether or 
not their juries consisted precisely of twelve men, or were bound 
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to strict unanimity, yet the general constitution of this most 
important guardian both of public and private liberty is due to 
the Saxons. Thus stood the general frame of legal polity at 
the time of the Norman invasion. 

II. This remarkable event wrought as groat an alteration in 
the laws as it did in the ancient line of kings : and though the 
alteration of the former was effected rather by the consent of 
the people than by any right of conquest, yet that consent seems 
to have been partly extorted by fear, and partly given without 
any apprehension of the consequences which afterwards ensued. 

1. Among the first of these alterations was the separation of 
the ecclesiastical courts from the civil: effected in order to 
ingratiate the new king with the clergy, who for some time 
before had been endeavouring all over Europe to exempt them- 
selves from the secular power ; and whose demands the Conqueror, 
like a politic prince, thought it prudent to comply with, by 
reason that their reputed sanctity had a great influence over the 
minds of the people; and because all the little learning x)f the 
times was engrossed into their hands, which made them necessary 
men, and by all means to be gained over to his interests. And 
this was the more easily effected, because the disposal of all the 
episcopal sees l>eing then with the king, he had taken care to 
fill them with Italian and Norman prelates. 

2. Another violent alteration of the English constitution con- 
sisted in the depopulation of whole countries for the purpose of 
royal diversion ; and subjecting both them and all the ancient 
forests of the kingdom to the unreasonable severities of forest 
laws imported from the continent, whereby the slaughter of a 
beast was made almost as penal as the death of a man. In the 
Saxon times, though no man was allowed to kill or chase 
the king's deer, yet he might start any game, pursue, and kill 
it upon his own estate. But these new laws vested the sole 
property of all game in the king alone ; and no man was entitled 
to disturb any fowl of the air, or any beast of the field, of such 
kinds as were specially reserved for the amusement of the 
sovereign, without express licence from the king, by a grant of 
a chase or free- warren; and those franchises were granted as 
much with a view to preserve the breed of animals as to indulge 
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the subject. From a similar principle to which, though the 
laws were long ago mitigated, and by degrees grew entirely 
absolete, yet from this root sprung, a bastard slij), known by the 
name of the game laws, until lately wantoning in the highest 
vigour; both founded upon the same unreasonable notions of 
permanent property in wild creatures, and both productive of 
the same tyranny to the commons; but with this difference, 
that the forest laws established only one mighty hunter through- 
out the land, the game laws raised a little Nimrod in every 
manor. And in one respect the ancient law was much less un- 
reasonable than the modern : for the king’s grantee of a chase 
or free-warren miglit kill game in every part of his francliise ; 
but previously to 1831, though a freeholder of less than lOOL a 
year was forbidden to kill a partridge upon liis own estate, yet 
nobody else, not ^ven the lord of the manor, unless ho had a 
grant of free-warren, could do it without committing a trespass, 
and subjecting himself to an action. 

3. A third alteration in the English laws was by narrowing the 
remedial influence of the county courts, the great seats of Saxon 
justice, and extending the oriyinal jurisdiction of the king’s 
justiciars of all kinds of causes, arising in all parts of the kingdom. 
To this end the anla with all its multitarious authority, 
was erected ; and a chief justiciary appointed, with powers so 
boundless, that he became at length a tyrant to the people, and 
formidable to the crown itself. The constitution of this court, 
and the judges themselves who ju’osided there, were fetched from 
the duchy of Normandy : and tlie consequence was, the ordaining 
that all proceedings in the king’s courts should be carried on in 
the Norman, instead of the English language. A provision the 
more necessary, because none of his Norman justiciars under- 
stood English: but as evident a badge of slavery as ever was 
imposed upon a conquered people. This lasted till Edward III. 
obtained a double victory, over the armies of France in their 
own country, and their language in the courts here at home. 
But there was one mischief too deeply rooted thereby, and which 
this caution of Edward came too late to eradicate. Instead of 
the plain and easy method of determining suits in the county 
courts, the chicanes and subtilties of Norman jurisprudence 
had taken possession of the king’s courts ; to which every cause 
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of consequence was drawn. Indeed that age, and those im- 
mediately succeeding it, were the era and refinement of subtilty. 
There is an active principle in the human soul that will ever be 
exerting its faculties to the utmost stretch, in whatever employ- 
ment, by the accidents of time and place, the general plan of 
education, or the customs and manners of the ago and country, 
^ it may happen to find itself engaged. The northern conquerors 
* of Europe 'were then emerging from the grossest ignorance in 
point of literature ; and those who had leisure to cultivate its 
progress "were such only as were cloistered in monasteries, the 
rest being all soldiers or peasants. And, unfortunately, the first 
rudiments of science which they imbibed, wore those of Aristotle’s 
philosophy, conveyed through the medium of his Arabian com- 
mentators ; which were brought from the cast by the Saracens 
into Palestine and Spain, and translated into barbarous Latin. 
So til at, though the materials upon which they were naturally 
employed in the infancy of a rising state, were those of the 
noblest kind — the establishment of religion and the regulations 
of civil polity; yet having only such tools to work with, their 
execution was trifling and flimsy. Both the diviniiy and tho 
law of those times were therefore frittered into logical distinc- 
tions, and drawn out into metaphysical subtilties, with a skill 
most amazingly artificial. Hence law, in particular, which 
ought to be a plain rule of action, became a science of the greatest 
intricacy; especially when blended with the refinements and 
finesses introduced by the Norman practitioners, with a view to 
supersede tho more homely, but more intelligible, maxims of 
distributive justice among the Saxons. Statute after statute 
has been made, to pare off these troublesome excrescences, and 
restore the common law to its pristine simplicity and vigour, 
and tho endeavour has partly succeeded; but still the scars 
are deep and visible, and tho liberality of modern courts 
of justice has frequently been obliged to have recourse to 
unaccountable fictions and circuities, in order to recover 
that equitable and substantial justice which for a long time 
was totally buried under tho narrow rules and fanciful niceties 
of metaphysical and Norman jurisprudence. 

4. A fourth innovation was the introduction of the trial by 
combat, for the decision of all civil and criminal questions of fact 
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in the last lesort. This was the iiamemorial practice of all the 
northern nations ; but first reduced to regular and stated forms 
among the Burgundi about the close of the fifth century ; and 
from them it passed to other nations, particularly the Franks 
and the Normans ; which last h^d the honour to establish it 
here, though clearly an unchristian, as well as most uncertain, 
method of trial. 

5. But the last and most important alteration, both in civil 
and military polity, was the engrafting on all landed estates, a 
few only excepted, the fiction of feudal tenure, which drew 
after it a numerous and oppressive train of servile fruits and 
appendages; aids, reliefs, primer seisins, wardships, marriages, 
escheats, and fines for alienation ; the consequences of the maxim 
then adopted, that all the lands in England were derived from 
and holden, mediately or immediately, of the crown. 

The nation at this period seems to have groaned under as 
absolute a slavery as was in the power of a warlike, an ambitious 
and a politic prince to create. The laws were administered in an 
unknown tongue; trial by jury gave way to the dccisiofi by 
battel ; the forest laws restrained all rural pleasures and manly 
recreations: and in cities and towns, all company were obliged 
to disperse, and fire and candle to be extinguished, by eight at 
night, at the sound of the curfea. The ultimate property of all 
lands, and a considerable share of the present profits, were vested 
in the king, or by him granted out to his Norman favourites, who 
by a gradual progression of slavery were absolute vassals to the 
crown, and as absolute tyrants to the commons. Unheard-of 
forfeitures, talliages, aids, and tines were arbitrarily extracted 
from the pillaged landholders, in pursuance of the new system 
of tenure. And, to crown all, as a consequence of tlie tenure by 
knight-service, the king had always ready at his command 
an army of sixty- thousand knights or miliUs : who were bound 
upon pain of forfeiting their estates, to attend him in time of 
invasion, or to quell any domestic, insurrection. Trade or foreign 
merchandize, such as it then was, was carried on by the Jews 
and Lombards, and the very name of an English fleet, which 
Edgar had rendered so formidable, was utterly unknown to 
Europe : the nation consisting wholly of the clergy, who were 
also the lawyers; the barons, or great lords of tho land; the 
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knights or soldiery, who were the subordinate landholders ; and 
the burghers or inferior tradesmen, who from their insignificance 
happily retained, in their socage and burgage tenure, some 
points of their ancient freedom. All the rest were villeins or 
bondmen. 

From so complete a scheme of servility, it has been the work 
of generations to redeem themselves and their posterity into that 
’ liberty which is now enjoyed ; and which, therefore, is not to be 
looked upon as consisting of mere encroachments on the crown, 
and infringements on the prerogative, as some writers in the 
seventeenth century endeavoured to maintain : but as a gradual 
restoration of that ancient constitution whereof our Saxon fore- 
fathers had l>een unjiisily deprived, partly by the policy and 
partly by the force of the Norman. How that restoration has, 
in a long series of years, been step by step effected, is next to be 
explained. 

William Eufus proceeded on his father’s plan, and in some 
points extended it, particularly with regard to the forest laws. 
But his brother, and successor, Henry I., found it expedient when 
first ho came to the crown, to ingratiate himself with the people, 
by restoring the laws of Edward the Confessor. He gave up by 
charter the great grievances of marriage, ward, and relief, the 
beneficial pecuniary /rwifs of his feudal tenures ; but reserved the 
tenures themselves for the same military purposes that his 
father introduced them. Ho also abolished the curfcu\ for, 
though it is mentioned a full century afterwards, yet it is 
rather spoken of as a well-known time of night than a still 
subsisting custom. There is extant a code of laws in his name, 
consisting partly of those of the Confessor, but with great ad- 
ditions and alterations of his own, and chiefly calculated for the 
regulation of the county courts. It contains some directions as 
to crimes and their punishments (theft being then made capital) 
and a few things relating to estates, particularly as to the 
descent of lands : which being by the Saxon laws equally to all 
the sons, by the feudal or Norman to the eldest only, Henry 
here moderated the difference; directing the eldest son to have 
only the principal estate, *'primum pati is feaduniy* the rest of 
his estates, if he had any others, being equally divided among 
them all. On the other hand, he gave up to the clergy the free 
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election of bishops and mitred abbots : reserving, however, these 
ensigns of patronage, congS d'elire, custody of the temporalities 
when vacant, and homage upon their restitution. Ho lastly 
united again for a time the civil and ecclesiastical courts, which 
union was soon dissolved by his Norman clergy; and upon that 
final dissolution, the cognizance of testamentary causes seems 
to have been first given to the ecclesiastical court. The rest 
remaiiied as in his father’s time; whence it may easily bo 
perceived how far short this was of a thorough restitution of 
the Saxon laws. 

Stephen promised much at bis accession, especially with 
regard to redressing the grievances of the forest laws, but 
performed no groat matter either in that or in any other point. 
It is from his reign, however, that is to be dated the intro- 
duction of the Eoman civil and canon laws into the realm; and 
at the same time was imported tlie doctrine of appeals to the 
Court of Eomo, as a branch of the canon law. 

By the time of Henry II., if not earlier, the charter of Henry I. 
seems to have boon forgotten : for the claims of marriage, ward, 
and relief, then flourished in full vigour. The right of primo- 
geniture seems also to have been tacitly revived, being found 
more convenient for the public than the parcelling of estates 
into a multitude of minute subdivisions. However, in this 
prince’s reign much was done to methodize the laws, and reduce 
them into a regular order ; as apjiears from the treatise of 
Glanvil, which, though some of it be now antiquated and altered, 
yet, when compared with the code of Henry I., it carries a 
manifest superiority. Throughout his reign, also, was continued 
the struggle between the laws of England and Eomo: the 
former supported by the strength of the temporal nobility, when 
endeavoured to bo supplanted in favour of the latter by the 
clergy. Whi ch dispute was kept on foot till the reign of Edward I. ; 
when the laws of England, under the new discipline introduced 
by that skilful commander, obtained a complete and permanent 
victory. In the present reign of Henry II., there are four things 
which peculiarly merit the attention of a legal antiquarian : 
1. The constitutions of the parliament at Clarendon, a.d. 1164, 
whereby the king chocked the power of the Eoman Curia, and 
greatly narrowed the total exemption the clergy claimed from 
the secular jurisdiction : though his farther progress was stopped 
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by the fatal event of the disputes between him and Archbishop 
A-Becket. 2. The institution of the offices of justices in eyre, in 
itinere ; the king having divided the kingdom into six circuits, 
and commissioned these new-created judges to administer justice 
in the several counties. Those remedies are said to have been 
then first invented ; before which all causes were usually termi- 
‘ nated in the county courts, according to the Saxon custom, or 
before the king’s justiciaries in the aula regis, in pursuance of 
the Norman regulations. The latter of which tribunals, travel- 
ling about with the king’s person, occasioned intolerable expense 
and delay to the suitors ; and the former, however proper for 
little debts and minute actions, where even injustice is better 
than procrastination, wore now become liable to too much 
ignorance of the law, and too much partiality as to facts, to 
determine matters of considerable moment. 3. The introduction 
and establishment of the grand assize, or trial by a special kind 
of jury in a wnt of rig}it,at the option of the tenant or defendant, 
instead of the trial by battel. 4. To this time must also he 
referred the introduction of escuage, or a pecuniary commutation 
for military service, which in time was tlie parent of the sub- 
sidies granted to the crown by parliament, and of the modem 
land-tax. 

Richard I. enforced the forest laws with some rigour, which oc- 
casioned many discontents among his people ; though he repealed 
the penalties of castration, loss of eyes, and cutting off the hands 
and feet, l)efore inflicted on such as transgressed in hunting, 
probably finding that their severity prevented prosecutions. He 
is said to have composed a body of naval laws at the Isle of 
Oleron, which are still extant, and of high authority ; for in his 
time it began again to be considered that, as an island, England 
was naturally a maritime power. But with regard to civil pro- 
ceedings, nothing remarkable occurred in this reign, except a 
few regulations regarding the Jews, and the justices in eyre ; the 
king s thoughts being chiefly taken up by the knight errantry of 
a Crusade. 

In John’s time, and that of his son Henry III., the rigours of 
the feudal tenures and the forest laws were so warmly kept up, 
that they occasioned many insurrections of the barons or principal 
feudatories; which at last had this effect, that first John, and 
afterwards his son, consented to the two famous charters of 
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English liberties, Magna Charta and Charta cle ForeM. Of these 
the latter was well calculated to redress many grievances and 
encroachments of the crown, in the exertion of forest law : and 
the former confirmed many liberties of the church, and redressed 
many grievances incident to feudal tenures, of no small moment 
at the time ; though now, unless considered attentively and with 
this retrospect, they seem but of trifling concern. But besides 
these feudal provisions, care was also taken therein to protect 
the subject against other oppressions then frequently ’hrising 
from unreasonable amercements, from illegal distresses, or other 
process for debts or services due to the crown, and from the 
tyrannical abuse of the prerogative of purveyance and pre- 
emption. It fixed the forfeiture of lands for felony in nearly the 
same manner as it remained till the present day ; prohibited for 
the future the grants of exclusive fisheries ; and the erection of 
new bridges so as to oppress the neighbourhood. With respect 
to private rights: it established the testamentary power of the 
subject over part of his personal estate, the rest being distributed 
among his wife and children; it laid down the law of dower; 
and prohibited appeals by women, unless for the death of their 
husbands.* In matters of public police and national concern : 
it enjoined an uniformity of weights and measures ; gave now 
encouragements to commerce, by the proteciion of merchant 
strangers; and forbade the alienation of lands in mortmain. 
With regard to the administration of justice ; besides ])roliibiting 
all denials or delays of it, it fixed the court of Common Pleas at 
Westminster, that the suitors might no longer be harassed with 
following the king’s iicrson in all his progresses; and at the 
same time brought the trial of issues home to the very doors of 
the freeholders, by directing assizes to be taken in the proper 
counties, and establishing annual circuits; it also corrected 
4Bome abuses then incident to the trials by wager of law and 
of battel ; directed the regular awarding of inquest for life or 
member ; prohibited the king’s inferior ministers from holding 
pleas of the crown, or trying any criminal charge, whereby many 
forfeitures might otherwise have unjustly accrued to the ex- 
chequer; and regulated the time and place of holding the 

♦ These appeals were u kind of prosecution for homicide by the person 
most aggrieved, in which the defendant might wage battel^ an event which 
actually occurred in 1817. 

2 N 
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inferior tribunals of justice, the county court, sheriff’s toum, 
and court-leet. It confirmed and established the liberties of the 
city of London, and all other cities, boroughs, towns, and ports 
of the kingdom. And, lastly, which alone would have merited 
the title that it bears of the great charter, it protected every 
individual of the nation in the free enjoyment of his life, his 
liberty, and his property, unless declared to be forfeited by the 
judgment of his peers, or the law of the land. 

However, by means of these struggles, the pope in the reign of 
John gained a still greater ascendant here than he ever had be- 
fore enjoyed ; which continued through the long reign of his son 
Henry III., in the beginning of whose time the old Saxon trial 
by ordeal was abolished. And by this time may be perceived, in 
Bracton’s treatise, a still farther improvement in the method 
and regularity of the common law, especially in the point of 
pleadings. Nor must it be forgotten, that the first traces which 
remain of the separation of the greater barons from the less, in 
the constitution of parliaments, are found in the groat charter 
of John; though omitted in that of Henry III.: and that it is 
towards the end of the latter of those reigns, that is found the 
first record of any writ for summoning knights, citizens, and 
burgesses to parliament. This concludes the second period of 
English legal history, 

III. The third commences with the reign of Edward I., who 
has justly been styled the English Justinian. For the law now 
receives so sudden a perfection, that Sir Matthew Hale does not 
scruple to affirm, that more was done in the first thirteen years 
of his reign to settle and establish the distributive justice of the 
kingdom than in all the ages since that time put together. 

It would be endless to enumerate all the particulars of these 
regulations; but the principal may be reduced under the fol- 
lowing general heads : 1. He established, confirmed, and settled, 
the great charter and charter of forests. 2. He gave a mortal 
wound to the encroachments of the Roman Curia, by limiting 
and establishing the bounds of ecclesiastical jurisdiction, and by 
obliging the ordinary, to whom all the goods of intestates at that 
time belonged, to discharge the debts of the deceased. 3. He 
defined the limits of the several temporal courts of the highest 
jurisdiction, those of the King’s Bench, Common Pleas, and Ex- 
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chequer; so as they might not interfere with each other’s proper 
business, 4. He settled the boundaries of the inferior courts in 
counties, hundreds, and manors ; confining them to causes of no 
great amount, according to their primitive institution. 5. He 
secured the property of the subject, by abolishing all arbitrary 
taxes and talliagcs, levied without consent of the national council. 
6. He guarded the common justice of the kingdom from abuses, 
by giving up the royal prerogative of sending mandates to in- 
terfere in private causes. 7. He settled the form, solemnities* 
and effect of fines, levied in the court of Common Pleas ; though 
the thing itself was of Saxon origin. 8. He first established a 
repository for the public records of the kingdom, few of which 
are more ancient than the reign of his father, and those were by 
him collected. 9. He improved upon the laws of Alfred, by that 
great and orderly method of watch and ward, for preserving 
the public peace and preventing robberies, established by the 
statute of Winchester. 10. He settled and reformed many abuses 
incident to tenures, and removed some restraints on the alienation 
of landed property, by the statute of Quia imptores. 11. He 
instituted a speedier way for the recovery of debts, by granting 
execution, not only upon goods and chattels, but also upon 
lands, by writ of elegit^ which was of signal benefit to a trading 
people ; and upon the same commercial idea he also allowed tlie 
charging of lauds in a statute merchant, to pay debts contracted 
in trade, contrary to all feudal principles. 12. Tie effectually 
provided for the recovery of advowsons as temporal rights, in 
which before the law was extremely deficient. 13. He also effectu- 
ally closed the great gulf in which all the landed property in the 
kingdom was in danger of being swallowed, by liis reiterated 
statutes of mortmain. 14. Ho established a new limitation of 
property by the creation of estates tail ; concerning the good 
policy of which modern times have, however, entertained a very 
iflferent opinion. 15. He reduced all Wales to the subjection, not 
only of the crown, but in great measure of the laws of England ; 
and seems to have entertained a design of doing the like by 
Scotland, so as to have formed an entire and complete union of 
the island of Great Britain. 

This catalogue might be much farther enlarged ; but, upon 
the whole, it may be observed that the very scheme and model 
of the administration of common justice between party and 

2 N 2 
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party, was entirely settled by this king; and has continued 
nearly the same, in all succeeding ages to this day; abating 
some few alterations, which the humour or necessity of subsequent 
times has occasioned. The forms of original writs, by which 
actions were formerly commenced, were perfected in his reign 
and established as models for posterity. The pleadings con- 
sequent upon the writs, were then short, nervous, and per- 
spicuous ; not intricate, verbose, and formal, as they afterwards 
became. The legal treatises written in his time, as Britton, 
Flcta, Hengliam, and the rest, are, for the most part, law at this 
day ; or at least v'ere so, till the alteration of tenures took place. 
And, to conclude, it is from this period, from the exact obser- 
vance of Maqna Chaita, rather than from its making or lenewal, 
that the liberty of Englishmen began again to rear its head; 
though the weight of the mibtary tenures hung heavy upon it 
for many ages after. 

No better proof can be given of the excellence of his consti- 
tutions, than that from liis time to that of Henry VIII. there 
happened very few, and those not very considerable, alterations 
in the legal form^ of proceedings. As to matter of si/hsfance: 
the old Gothic powders of electing the principal subordinate 
magistrates, the sheriffs, and conservators of the peace, were 
taken from the people in the rei^s of Edward II. and Edward 
III.; and justices of the peace were established instead of the 
latter. In the reign also of Edward III. the parliament is 
supposed most probably to have assumed its present form ; by 
a separation of the Commons from the Lords. The statute for 
defining and ascertaining treasons was one of the first productions 
of this new-modelled assembly ; and the translation of the law 
proceedings from French into Latin another. Much also was 
done, under the auspices of this magnanimous prince, for esta- 
blishing domestic manufactures; by prohibiting the exporta- 
tion of English wool, and the importation or wear of foreign 
cloth or furs; and by encouraging clothworkers from other 
countries to settle here. Nor was the legislature inattentive to 
many other branches of commerce, or indeed to commerce in 
general : for, in particular, it enlarged the credit of the merchant, 
by introducing the statute-staple; whereby he might the more 
readily pledge his lands for the security of his mercantile debts. 
And as personal property now grew, by the extension of trade, 
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to be much more considerable than formerly, care was taken, in 
case of intestacies, to appoint administrators particularly nomi- 
nated by the law, to distribute that personal property among 
the creditors and kindred of the deceased, which before had 
been usually applied, by the officers of the ordinary, to uses 
then denominated pious. The statutes also of prournunire, for 
•effectually depressing the civil power claimed by- the court of 
Borne, were the work of this and the subsequent reign. And 
the establishment of a laborious parochial clergy, by the endow- 
ment of vicarages out of the overgrown possessions of the 
monasteries, added lustre to the close of the fourteenth century : 
though the seeds of the general reformation, which were thereby 
first sown in the kingdom, wore almost overwhelmed by the 
spirit of persecution introduced into the laws of the land by 
the influence of the regular clergy. 

From this time to that of Henry VII., the civil wars and 
disputed titles to the crown gave no leisure for farther juridical 
improvement ; nam silmt legts inter arma. And yet it is to these 
very disputes that may bo attributed the happy loss of all the 
dominions of the crown on the continent of France, which 
turned the minds of subsequent iirinces entirely to domestic 
concerns. To these likewise was owing the metliod of barring 
entails by the fiction of common recoveries ; invented originally 
by the clergy, to evade the statutes of mortmain, but inti’oduced 
under Edward IV., for the purpose of unfettering estates, and 
making them more liable to forfeiture: while, on the other 
hand, the owners endeavoured to protect them by the universal 
establishment of uses, another of the clerical inventions. 

In the reign of Henry VII., his ministers, not to say the king 
himself, were more industrious in hunting out prosecutions upon 
old and forgotten penal laws, in order to extort money from the 
subject, than in framing any new beneficial regulations. For 
the distinguishing character of this reign was that of amassing 
treasure in the king’s coffers, by every means that could be 
devised: and almost every alteration in the laws, however 
salutary or otherwise in their future consequences, had this 
and this only for their great and immediate object. To this end 
the court of Star-chamber was new-modelled, and armed with 
powers, most dangerous and unconstitutional, over the persons 
and properties of the subject. Informations were allowed to be 
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received, in lieu of indictments, at the assizes and sessions of 
the peace, in order to multiply fines and pecuniary penalties. 
The statute of fines for landed property was craftily and covertly 
contrived, to facilitate the destruction of entails, and make the 
owners of real estates more capable to forfeit as well as to alien. 
The Ixjncfit of clergy, which so often intervened to stop attainders 
and save the inheritance, was now allowed only once to lay 
offenders, who alone could have inheritances to lose. A capias 
was permitted in all actions on the case, and the defendant 
might in consequence be outlawed ; because upon such outlawry 
his goods became the property of the crown. In short, there is 
hardly a statute in this reign, introductive of a new law or 
modifying the old, but what either directly or obliquely tended 
to the emolument of the exchequer. 

IV. The fourth period of legal history, begins with the 
reformation of the church under Henry VIII. and his children, 
which opens an entirely new scene in ecclesiastical matters; 
appeals to the court of Home being now prohibited; the 
suj:)rcmacy of the crown over spiritual men and causes asserted ; 
and the ]:)atronage of bishoprics once more vested in the crown. 

With regard also to civil polity, the Statute of Wills, and 
the Statute of Uses, both passed in the reign of this prince, 
made a great alteration as to property : the former, by allowing 
the (fevlse of real estates by will, which before was in general 
forbidden ; the latter, by endeavouring to destroy ihe intricate 
nicety of uses, though the narrowness and pedantry of the judges 
of the courts of common law prevented this statute from having 
its full beneficial effect. And thence the courts of equity 
assumed a jurisdiction, dictated by common justice and common 
sense: which, however arbitrarily exercised or productive of 
jealousies in its infancy, has at length boon matured into a most 
elegant system of rational jurisprudence; the principles of 
which are now adopted by all tho courts of justice. From the 
statute of uses, and another statute of tho same antiquity, which 
protected estates for years from being destroyed by the rever- 
sioner, a remarkable alteration took jfiace in the mode of con- 
veyancing : tho ancient assurance by feofl&nont and livery upon 
the land being now very seldom practised, since the more easy 
and more private invention of transferring property, by secret 
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conveyances to nses, and long terms of years being now con- 
tinually created in mortgages and family settlements, which may 
be moulded to a thousand useful purposes by the ingenuity of 
an able artist. 

The farther attacks in this reign upon the immunity of estates- 
tail, which reduced them to little more than the conditional fees 
at the common law, before the passing of the Statute de Bonis ; 
the establishment of recognizances in the nature of a statute- 
staple, for facilitating the raising of money upon landed security ; 
and the introduction of the bankrupt laws, as well for the 
punishment of the fraudulent as the relief of the unfortunate 
trader ; all these were capital alterations of our legal polity, and 
highly convenient to that character which the English began 
now to re-assume, of a great commercial people. The incor- 
poration of Wales with England, and the more uniform adminis- 
tration of justice, by destroying some counties palatine, and 
abridging the unreasonable privileges of such as remained, 
added dignity and strength to the monarchy: and, together 
with the numerous improvements above noticed, and the redress 
of many grievances and oppressions which had been introduced 
by his father, will ever make the reign of Henry VIII. a distin- 
guished era in the annals of juridical history. 

It must bo, however, remarked, that in the later years of this 
prince the royal prerogative was strained to a very tyrannical 
and oppressive height ; and, what was tlio worst circumstance, 
its encroachments were established by law, under the sanction 
of those pusillanimous parliaments, one of which, to its eternal 
disgrace, passed a statute, whereby it was enacted that the 
king’s proclamations should have the force of acts of parliament ; 
and others concurred in the creation of that amazing heap of 
wild and new-fangled treasons, which were slightly touched 
upon in a former cliapter. Happily for the nation, this arbitrary 
reign was succeeded by the minority of an amiable prince ; during 
the short sunshine of which great part of these extravagant laws 
were repealed. And to do justice to the shorter reign of Mary, 
many salutary and popular laws, in civil matters, were made 
under her administration. 

By the accession of Elizabeth, the religious liberties of the 
nation were re-established ; though obliged in their infancy to 
be guarded against papists and other nonconformists, by laws 
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of too sanguinary a nature. The forest-laws had fallen into 
disuse ; and the administration of civil rights in the courts of 
justice was now carried on in a regular course, according to the 
wise institutions of Edward I., without any material innovations. 
All the principal grievances introduced by the Norman Conquest 
seem also by this time to have been gradually shaken off, and 
the Saxon constitution restored, with considerable improve- 
ments : except only in the continuation of the military tenures, 
and a few other points, which still armed the crown with a very 
oppressive and dangerous prerogative. It is also to be remarked, 
that the spirit of enriching the clergy and endowing religious 
houses had, through the former abuse of it, gone over to such a 
contrary extreme, and the princes of the House of Tudor and 
their favourites had fallen with such avidity upon the spoils of 
the church, that a decent and honourable maintenance was 
wanting to many of the bishops and clergy. This produced 
the restraining statutes, to prevent the alienations of lands and 
tithes belonging to the cliurch and universities. Tlie number 
of indigent persons being also greatly increased, by withdrawing 
the alms of the monasteries, a plan was formed in this reign 
more humane and beneficial than even feeding and clothing of 
millions; by affording them the means, with proper industry, 
to feed and to clothe themselves. And, the farther any sub- 
sequent plans for maintaining the poor have departed from this 
institution, the more impracticable and even pernicious their 
visionary attempts have proved. 

However, considering the reign of Elizabeth in a great and 
political view, there is no reason to regret many subsequent 
alterations in the constitution. For, though in general she was 
a wise and excellent princess, and loved her people ; though in 
her time trade flourished, riches increased, the laws were duly 
administered, the nation was respected abroad, and the people 
^ happy at home ; yet the increase of the power of the Star-chamber, 
and the erection of the High Commission Court in matters 
ecclesiastical, were the work of her reign. She also kept her 
parliaments at a very awful distance : and in many particulars 
she, at times, would carry the prerogative as high as her most 
arbitrary predecessors. It is true she very seldom exerted this 
prerogative, so as to oppress individuals, but still she had it to 
exert : and therefore the felicity of her reign depended more on 
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her want of opportunity and inclination, than want of power, 
to play the tyrant. This is a high encomium on her merit; 
but at the same time it is sufficient to show that these were not 
the golden days of genuine liberty : for the tnie liberty of the 
subject consists not so much in the gracious behaviour, as in 
the limited power, of the crown. 

The great revolutions that had happened, in manners and in 
property, had paved the way, by imperceptible, yet sure degrees, 
for as great a revolution in government : yet, while that revolu- 
tion was etfecting, the crown became more arbitrary than ever, 
by the progress of those very means which afterwards reduced 
its power. It is obvious to every observer, that, till the close of 
the Lancastrian civil wars, the property and the power of the 
nation were chiefly divided between the king, the nobility, and 
the clergy. The commons were generally in a state of great 
ignorance ; their personal wealth, before the extension of trade, 
was comparatively small ; and the nature of their landed property 
was such, as kept tliem in continual dependonce upon their 
feudal lord, being usually some poweiful baron, some opulent 
abbey, or sometimes the king himself. Though a notion of 
general lil)erty had strongly pervaded and animated the whole 
constitution, yet the jiarticular liberty, the natural ecpiality, and 
personal independence of individuals, were little regarded or 
thought of; nay, even to assert them was treated as the height 
of sedition and rebellion. The peo])le heard, with detestation 
and horror, those sentiments rudely delivered, and pushed to most 
absurd extremes, by the violence of a Cade and a Tyler, which 
have since been applauded, with a zeal almost rising to idolatry, 
when softened and recommended by the eloquence, the modera- 
tion, and the arguments of a Sidney, a Locke, and a Milton. 

But when learning, by the invention of printing, began to be 
universally disseminated; when trade and navigation were 
suddenly carried to an amazing extent, by the use of the 
compass and the discovery of the Indies ; the minds of men, thus 
enlightened by science and enlarged by observation and travel, 
began to entertain a more just opinion of the dignity and rights of 
mankind. An inundation of wealth flowed in upon the merchants 
and middling rank ; while the two gi'eat estates of the kingdom, 
which formerly had balanced the prerogative, the nobility and 
clergy, were greatly impoverished and weakened. The clergy 
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detected in their abuses, exposed to the resentment of the 
populace, and stripped of their lands and revenues, stood 
trembling for their very existence. The nobles, enervated by 
the refinements of luxury, which knowledge, foreign travel, and 
the progress of the politer arts, are too apt to introduce with 
themselves, and fired with disdain at being rivalled in magni- 
ficence by the opulent citizens, fell into enormous expenses ; to 
gratify which they wore permitted, by the policy of the times, 
to dissipate their overgrown estates, and alienate their ancient 
patrimonies. This gradually reduced their power and their 
infiuence within a very moderate bound : while the king, by the 
spoil of the monasteries and the great increase of the customs, 
grew rich, independent, and haughty; and the commons were 
not yet sensible of the strength they had acquired, nor urged 
to examine its extent by new burdens or oppressive taxations, 
during the sudden opulence of the exchequer. Intent upon 
acquiring new riches, and happy in being freed from the insolence 
and tyranny of the orders more immediately above them, they 
never dreamt of oi)posiug the prerogative to which they had been 
so little accustomed ; much less of taking the lead in opposition, 
to which by their weight and their property they were now 
entitled. The latter years of Henry VIII. were therefore the times 
of the greatest despotism that have been known in this island 
since the death of William the Norman : the prerogative as it 
then stood by common law, and much more when extended by 
act of parliament, being too large to bo endured in a land of 
lilierty. 

Elizal)eth, and the iutermediato princes of the Tudor line, 
had almost the same legal powers, and sometimes exerted them 
as roughly, as Henry Vlll. But the critical situation of that 
princess with regard to her legitimacy, her religion, her enmity 
with Spain, and her jealousy of the Queen of Scots, occasioned 
greater caution in her conduct. She probably, or her able 
advisers, had penetration enough to discern how the power of 
the kingdom had gradually shifted its channel, and wisdom 
enough not to provoke the commons to discover and feel their 
strength. She therefore threw a veil over the odious part of 
prerogative ; which was never wantonly thrown aside but only 
to answer some important purpose; and, though the royal 
treasury no longer overflowed with the wealth of the clergy. 



OF THE LAWS OF ENGLAND. 


655 


which had been all granted out, and had contributed to enrich 
the people, she asked for supplies with such moderation, and 
managed them with so much economy, that the commons were 
happy in obliging her. Such, in short, were her circumstances, 
her necessities, her wisdom, and her good disposition, that 
never did a prince so long and so entirely, for the space of half a 
century together, reign in the affections of her people. 

On the accession of James I., no now degree of royal power 
was added to, or exercised by, him ; but such a sceptre was too 
weighty to be wielded by such a hand. The unreasonable and 
imprudent exertion of what was then deemed to be prerogative, 
upon trivial and unworthy occasions, and the claim of a more 
absolute power inherent in the kingly office than had ever been 
carried into practice, soon awaking the sleeping lion. The people 
heard with astonishment doctrines preached from the throne and 
the pulpit, subversive of liberty and property, and all the natural 
rights of humanity. They examined into the divinity of this 
claim, and found it weakly and fallaciously supported; and 
common reason assured them, that if it were of human origin, 
no constitution could establish it without power of revocation, 
no procedout could sanctify, no length of time could confirm it. 
The leaders felt the pulse of the nation, and found they had 
ability as well as inclination to resist it ; and accordingly resisted 
and opposed it, whenever the pusillanimous temper of the 
reigning monarch had courage to put it to the trial ; and they 
gained some little victories in the cases of concealments, mo- 
nopolies, and the dispensing power, fn the meantime, very 
little was done for the improvement of private justice, except the 
abolition of sanctuaries, and the extension of the bankrupt laws, 
the limitation of suits and actions, and the regulating of in- 
formations upon penal statutes. For the laws against witchcraft 
and conjuration cannot now be classed under the head of 
improvements ; nor did the dispute between Lord Ellesmere and 
Sir Edward Coke, concerning the powers of the court of chancery, 
tend much to the advancement of justice. 

Indeed, when Charles I. succeeded to the crown, and attempted 
to revive some enormities, which had been dormant in the reign 
of his father, the loans and benevolences extorted from the sub- 
ject, the arbitrary imprisonments for refusal, the exertion of 
martial law in time of peace, and other domestic grievances. 
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clouded the morning of that miRgnidcd prince’s reign; which, 
though the noon of it began a little to brighten, at last went 
down in blood, and left the whole kingdom in darkness. It 
must be acknowledged that, by the Petition of Eight, enacted to 
abolish these eucroachments, the English constitution received 
great alteration and improvement. But there still remained 
the latent power of the forest-laws, which the crown most un- 
seasonably revived. The legal jurisdiction of the Star-chamber 
and high commission courts was also extremely great; though 
their usurped authority was still greater. And if are added to 
these the disuse of parliaments, the ill-timed zeal and despotic 
proceedings of the ecclesiastical governors in matters of mere in- 
difference, together with the arbitrary levies of tonnage and 
poundage, ship-money, and other projects, grounds exist most 
amply sufl&cient for seeking redress in a legal constitutional way. 
This redress, when sought, was also constitutionally given ; for all 
those oppressions were actually abolished by the king in parlia- 
ment, before the rebellion broke out, by the several statutes for 
triennial parliaments, for abolishing the Star-chamlxjr and high 
commission courts, for ascertaining the extent of forests and 
forest-laws, for renouncing ship-money and other exactions, and 
for giving up the prerogative of knighting the king’s tenants m 
capita in consequence of their feudal tenures ; though it must be 
acknowledged that these concessions were not made with so good 
a grace as to conciliate the confidence of the people. Unfortu- 
nately, either by his own mismanagement, or l)y the arts of his 
enemies, the king had lost the reputation of sincerity ; which is 
the greatest unhappiness that can befal a prince. Though he 
formerly had strained his prerogative, not only beyond what 
the genius of the present times would boar, but also beyond the 
examples of former ages, he had now consented to reduce it to 
a lower ebb than was consistent with monarchial government. 
A conduct so opposite to his temper and principles, joined with 
some fresh actions and unguarded expressions, made the people 
suspect that tliis condescension was merely temporary. Flushed 
therefore with the success they had gained, fired with resentment 
for past oppressions, and dreading the consequences if the king 
should regain his power, the popular leaders, who in all ages 
have called themselves the people, began to grow insolent and 
ungovernable; their insolence soon rendered them desperate 
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and despair at length forced them to join with a set of military 
hypocrites and enthusiasts, who overturned the church and 
monarchy, and proceeded with deliberate solemnity to the trial 
and execution of the sovereign. 

The many schemes for amending the laws in the times of con- 
fusion which followed proved abortive, but some of the most 
promising and sensible, such as the establishment of new trials, 
the abolition of feudal tenures, the act of Navigation, and some 
others were adopted in the 

V. Fifth period, viz. after the restoration of Charles II. Im- 
fhediately upon which, the principal remaining grievances, the 
doctrine and consequences of military tenures, were taken away 
and abolished, except in the instance of corruption of inheritable 
blood, upon attainder of treason and felony. And though the 
monarch, in whoso person the royal government was restored, 
deserves no commendation from posterity, yet in his reign, 
wicked, sanguijiary, and turbulent as it was, the concurrence of 
happy circumstances was such, that from thence may be dated 
not only the re-establishment of the church and monarchy, but 
also the complete restitution of English lilKjrty, for the first time 
since its total abolition at the Conquest. For under Charles II. 
not only these slavish tenures, the badge of foreign domin’on, 
with all their oppressive appendages, were removed from in- 
cumbering the estates of the subject; but also an additional 
security of his person from imprisonment was obtained by that 
great bulwark of our constitution, the Habeas Corpus Act. These 
two statutes, with regard to our property and persons, form 
a second Magna Charta, as beneficial and effectual as that of 
Runing-Mead. That only pruned the luxuriances of the feudal 
system ; but the statute of Charles II. extirpated all its slaveries, 
except perhaps in copyhold tenure; and there also they are now 
in great measure enervated by gradual custom, and the inter- 
position of our courts of justice. Magna Cliarta only, in general 
terms, declared that no man shall be imprisoned contrary to 
law ; the Habeas Corpus Act points him out effectual means, as 
well to release himself, as to punish all those who shall thus 
unconstitutionally misuse him. 

To these may be added the abolition of the prerogatives of 
purveyance and pre-emption ; the statute for holding triennial 
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parliaments; the test and corporation acts, which may have 
helped to secure for the time both the civil and religious 
liberties of the people ; the abolition of the writ de hcBretico 
comhurendo; the statute of frauds and perjuries, a great and 
necessary security to private property ; the statute for distribu- 
tion of intestates* estates ; together with many other whole- 
some acts that were passed in this reign, for the benefit of 
havigation and the improvement of foreign commerce. 

It is not intended here to palliate or defend many iniquitous 
proceedings, contrary to all law, in that reign, through the arti- 
fice of wicked politicians, both in and out of employment. But 
what may be contended is this : that hy the law, as it then stood, 
notwithstanding some invidious, nay dangerous, branches of the 
prerogative which have since been lopped off, and the rest more 
clearly defined, the people bad a large portion of real liberty ; and 
sufficient power residing in their own hands, to assert and pre- 
serve that liberty, if invaded by the royal prerogative. For 
proof of which it is only necessary to appeal to the memorable 
catastrophe of the next reign. For when Charles’s deluded 
brother attempted to enslave the nation, ho found it was beyond 
his power ; the people both could and did resist him ; and in 
consequence of such resistance obliged him to quit his enter- 
prise and his throne together. 

VI. The Revolution in 1688 was followed by the passing of 
the Bill of Rights, the Toleration Act, the Act of Settlement 
with its conditions, and some others : which asserted the liberties 
of England in more clear and emphatic terms ; regulated the 
succession of the crown by parliament, as tlic exigencies of 
religious and civil freedom required ; confirmed, and exemplified, 
the doctrine of resistance when the executive magistrate en- 
deavours to subvert the constitution ; maintained the superiority 
of the laws above the crown, by pronouncing the dispensing 
power to be illegal; indulged tender consciences with every 
religious liberty, which was then deemed to be consistent^ with 
the safety of the state ; established triennial, since turned into 
septennial, elections of members to servo in parliament ; excluded 
certain officers from the House of Commons ; restrained the royal 
pardon from obstructing parliamentary impeachments ; imparted 
to all the lords an equal right of trying their fellow-peers ; regu- 
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lated trials for high treason; set bounds to the Civil List, and 
placed the administration of that revenue in hands that are 
accountable to parliament; and made the judges completely 
independent of the sovereign, his ministers, and his suc- 
cessors. 

The chief alterations of moment in the administration of 
private justice, which were made before the middle of last 
century, were the solemn recognition of the law of nations 
with respect to the rights of ambassadors: the cutting off, 
by the statute for the amendment of the law, a vast number 
of excrescences that in process of time had sprung out of the 
practical part of it : the protection of corporate rights by the 
improvements in writs of mandamus, and informations in 
nature of quo warranto : the regulation of trials by jury, and 
the admitting witnesses for prisoners upon oath: the farther 
restraints upon alienation of lands in mortmain: the an- 
nihilation of the terrible judgment of peine forte et dure — the 
extension of the benefit of clergy, by abolishing the pedantic 
criterion of reading : the counterbalance to this mercy, by the vast 
increase of capital punishment : the improvements which were 
made in ejectments for the trying of titles : the intj’oduction and 
establishment of paper credit, by indorsements upon bills and 
notes, which showed the legal possibility and conveniencj of 
assigning a chose in action : the translation of all legal proceedings 
into the English language : the erection of courts of conscience 
for recovering small debts, since superseded by the county courts : 
the great system of marine jurisprudence, of which the founda- 
tions were laid, by clearly developing the principles on which 
policies of insurance are founded, and by happily applying those 
principles to particular cases : and lastly, the liberality of senti- 
ment which took possession of the courts of common law, and 
induced them to adopt, where facts could bo clearly ascertained, 
tho same principles of redress as had prevailed iu the courts 
of equity, from the time that Lord Nottingham presided there ; 
and this, not only where specially empowered by particular 
statutes, as in the case of bonds, mortgages, and set-offs, but 
by extending tho remedial influence of the equitable writ of 
trespass on tho case according to its primitive institution by 
Edward I., to almost every instance of injustice not remedied 
by any other process. 
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Upwards of a century has elapsed since the commentaries 
of Sir William Blackstone were first published. Much as the 
learned and enthusiastic commentator had cause for exultation 
in the improvements which had been introduced in his own 
times and those immediately preceding, he would have found 
matter for still warmer panegyric had he lived in our days. 
.The events of the last hundred years have changed the face of 
Europe ; and although our own country has not sustained those 
disastrous shocks which have been felt from time to time by 
most of the continental nations, it has not remained a stranger 
to the general progressive tendency which has been discernible, 
more or less, over tlie wliole civilized world. On the contrary, the 
state of continuous healthy progress, wliich seems to be almost 
peculiar to our own institutions, has, perhaps, carried us farther 
in the direction of political and social freedom than any other 
nation in the world. 

Among tlio first and most important constitutional changes 
to bo mentioned is tlic Union of the British and Irisli legislatures 
— an event which was at the time intended, and it is to bo hoped 
may yet lead to a genuine union of interest and feeling between 
two nations intimately allied by geograj^hical position, common 
language, and similar institutions. The statute of 1882, amend- 
ing the representation of the people in the Commons* House of 
Parliament, poj)ular]y known as the Keform Act and The 
Kepresentation of tlic People Acts of 1807 and 1884, have intro- 
duced no now i)riuciplc into the constitution ; but have simply 
restored to the great-body of the people that ancient right of self- 
government, which they had derived from their Saxon ancestors. 
Several attempts have been made to prevent corrupt practices 
in the election of members, with more or less sincerity; the 
most prominent of which are the statutes establishing voting 
by ballot; restoring the tiaal of contested elections to the 
judges; and imjwsing penalties and disqualification on all 
persons concerned in bribery, treating, or the use of undue 
influence. Though little appears to have been actually effected 
beyond the disfrancliiscment of the boroughs where such practices 
were found to prevail, the attention of the public is now aroused 
to the magnitude of the evil, and it may not unreasonably be 
hoped that an offence, which strikes at the very root of our 
representative system, will sooner or later be extirpated. A 
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measure of almost equal importance, of which the professed 
object was the restoration of an ancient institution, was that 
which remodelled our municipal corporations, and removed 
many abuses which had crept into these bodies. 

Our civil liberties have been further secured by that amend- 
ment of the law of libel, which has vested in the jury the right 
in such cases of deciding as well upon the law as upon the 
fact ; and by the statutory recognition of the privilege of par- 
liament to publish whatever it pleases. The boundaries of 
religious liberty have been extended by the repeal of the Test 
and Corporation Acts; a measure which has enabled that 
numerous and influential portion of our fellow-citizens wlio 
object to the discipline or dissent from the doctrines of the 
Church to participate in those political rights from which they 
had been before excluded ; whilst the statute popularly termed 
the Catholic Emancipation Act has relieved those who still 
render obedience to the See of Borne from the civil disabilities 
and penalties to which they were previously subject. The 
Church has probably gained strength from the commutation of 
tithes and the abolition of church-rates, and still more from 
those statutes wliich have been passed for the abolition of 
pluralities, and for compelling the residence of the beneficed 
clergy. Large and comprehensive measures have also been 
adopted for the better management and application of the 
cathedral revenues, and for the subdivision of large and populous 
parishes, the formation of new parochial districts, and the 
extension of the Church and its institutions. A committee of 
the Privy Council has been specially constituted for the dis- 
tribution of the large sums of money which have for many years 
been annually voted by parliament for promoting education 
among the poorer classes of the people; and School Boards 
have been established wherever the means of obtaining ele- 
mentary education have been, or may yet be, found to be 
deficient. 

The statutes amending the law relating to the celebration of 
marriage, while requiring that important ceremony to bo accom- 
panied in all cases by certain circumstances of publicity and 
notoriety, have at the same time, enabled every individual to 
enter into this solemn contract in the mode which he considers 
necessary or proper ; and have thus removed an imreasonable 

2 o 
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restriction under which a large portion of the community pre* 
viously laboured. 

The abolition of colonial slavery, accomplished at a very 
great pecuniary sacrifice, is an event in our history never to 
be forgotten. The si)irit of philanthropy which dictated that 
measure is a very prominent feature of our age, and has displayed 
itself in a variety of other enactments, particularly those m^i- 
fying the severity of the laws relating to unfortunate traders 
and debtors, securing the proper care and treatment of lunatics, 
amending the discipline of prisons, and providing reformatory 
institutions not only for criminals who seek an opportunity of 
regaining their lost position, but for those unfortunate children, 
who are born as it were into crime, and have rarely if ever been 
taught to distinguish between good and evil. The laws for the 
relief of the poor have been remodelled, and some steps taken, 
falteringly, it is true, but in the right direction, toward a more 
equitable adjustment of the heavy taxation which is imposed for 
their support ; the numerous charities which are to be found in 
every part of the kingdom have been placed under the regulation 
and control of a body of commissioners, whose solo duty it is to 
see that the funds of these institutions are properly applied ; the 
laws relating to game^ always a fertile source of crime, have been 
so far modified, that wo may hope for an early repeal of all 
penal enactments on the subject; and several statutes have been 
passed, having for their object the improvement of the sanitary 
condition of populous places, and the preservation of the public 
health. 

The interests of trade, commerce, and manufactures have 
been unceasingly studied and promoted since the restoration 
of peace in 1815. This is not the place, however, in which to 
attempt any enumeration of the various statutes, which have 
been from time to time passed for regulating these matters, the 
legislation relating to which has been often affected and con- 
trolled by financial necessities, or by the conflicting views of 
political economists. It may be enough to allude to the various 
statutes throwing open the trade to the East Indies, and 
removing many of the duties previously levied under the un- 
popular names of customs and excise, to the consolidation of 
the laws relating to the mercantile marine, and to the repeal of the 
Navigation Acts; all tending towards establishing a system of 
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commerce free from all restraints, other than those which the 
collection of the public revenue and the machinery required for 
that purpose render indispensable. The law with regard to 
bankruptcy has been further consolidated — it can scarcely with 
truth be said, amended; real property has been subjected to 
the payment of debts ; the rights of authors and inventors have 
been extended and secured; and the formation of joint-stock 
companies has been simplified and cheapened, the most ample 
regulations being made, at the same time, for the guidance of 
these bodies. The operations of the mercantile classes have 
been facilitated by several statutes having reference exclusively 
to commercial affairs; and protected to some extent by other 
enactments which have made breaches of trust, committed 
by bankers, factors, trustees, agents, and seiwants generally, 
severely punishable. Fraudulent debtors have been brought 
within the reach of the criminal law. 

In regard to landed property and its transmission the most 
important improvements have taken place. The alteration of 
the law of descent, the limitation of the time within which 
actions for the recovery of real estate may be brought, the 
shortening of the time of prescription or legal memory, the 
abolition of those complex modes of assurance, fines and re- 
coveries, the modification of the wife's claim of dower, the 
annihilation of satisfied terms, — these, among other things, 
have tended greatly to facilitate the transfer of proi)erty, have 
got rid of endless doubts and diflaculties which perpetually 
arose upon titles, and liave materially shortened conveyances. 
A great improvement lias also been introduced into the law of 
wills, and there is less danger now than formerly of the wishes 
of a testator being frustrated. A serious, and it is to be hoped 
successful, attempt has been made to get rid of copyhold tenures ; 
but the solitary effort made to introduce a System of registration 
with reference to real estates, has, from attempting too much, 
almost entirely failed. 

The administration of private justice has been greatly simplified 
by the numerous alterations which have been made in the course 
of the last fifty years in the procedure of our courts. The 
abolition of real actions, and of the many fictions which formerly 
encumbered legal proceedings, was an important and beneficial 
change. The alteration of the old rules of law which formerly 

2 0 2 
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excluded the evidence of the parties to the suit, and prohibited 
persons who were considered disqualified, either by reason of 
interest or by crime, from being witnesses, have been attended 
with great advantage ; all practical difficulties in eliciting the 
truth being now removed. 

It would be premature to express any opinion on the recent 
consolidation of the Superior Courts of Law and Equity into one 
‘ High Court of Justice. The abolition of the remaining Palatine 
Courts is an unquestionable advantage. Each judge of the 
High Court has now all the powers of the tribunals which 
have been merged in it ; the great increase in the number of 
these judges ought to prevent the possibility of delay in the 
hearing of causes ; and there ought now to be no reason why 
the obtaining of justice in every branch of this court should 
not be a speedy and not ruinously expensive process. 

But these changes have heen much less l)eneficial to the great 
mass of the community, than the establishment of the county 
courts, a measure warmly recommended by Sir William Black- 
stone ; and to some extent a return to the ancient Saxon system, 
restored if not established by Alfred, for securing the adminis- 
tration of justice at every man’s door. 

The cognizance of matrimonial and testamentary causes has 
l)een taken from the ecclesiastical, and restored to the tem- 
poral courts. The law has at the same time made divorce for 
adultery a civil right, and not a privilege ; and has put that 
remedy, if it may he so called, which was previously only 
attainable by a private act of parliament, within the reach of 
all who are likely to demand it. 

The criminal law has been, as to many of its branches, 
amended and consolidated ; and the severity of punishments at 
the same time much softened, and adapted more carefully than 
formerly to the nature and magnitude of the offence. The 
barbarous sufferings prescril)ed for those attainted of treason no 
longer stain the statute-book; and the punishment of innocent 
parties for ancestral guilt, which often resulted from the doctrine 
of corruption of blood, can no longer happen ; while the offences 
involving capital punishment, which the convict only escaped 
by claiming the benefit of clergy, have been gradually reduced 
in number, until the extreme penalty of the law has l)ecome in 
practice confined to the frightful crime of murder. The trial 
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by battel, and the mode of proceeding by appeal, have been 
formally abolished ; the law relating to principal and accessory 
has been divested of its niceties; and the forms of the pro- 
ceedings in the criminal courts so far simplified and improved, 
that offenders, who have now the right of being defended by 
counsel, rarely escape punishment on purely technical ob- 
jections. 


Thus, therefore says the learned commentator at the con- 
clusion of his great work, for the amusement and instruction of 
the student, I have endeavoured to delineate some rude outlines 
of a plan for the history of our laws and liberties : from their 
first rise and gradual progress, among our British and Saxon 
ancestors, till their total eclipse at the Norman Conquest ; from 
which they have gradually emerged, and risen to the perfection 
they now enjoy, at different periods of time. 

We have seen in the course of our inquiries, that the funda- 
mental maxims and rules of the law, which regard the rights 
of persons, and the rights of things, the private injuries 
that may be offered to both, and the crimes which affect the 
public, have been and are every day improving, and are now 
fraught with the accumulated wisdom of ages ; that the forms 
of administering justice came to perfection under Edward I., 
and have not been much varied, nor always for the better, since ; 
that our religious liberties were fully cstablislied at the Beforma- 
tion ; but that the recovery of our civil and political liberties 
was a work of longer time; they not being thoroughly and 
completely regained, till after the restoration of Charles II., 
nor fully and explicitly acknowledged and defined, till the era 
of the happy revolution. Of a constitution, so wisely contrived, 
so strongly raised, and so highly finished, it is hard to speak 
with that praise which is justly and severely its due: — the 
thorough and attentive contemplation of it will furnish its best 
panegyric. It has been the endeavour of these commentaries, 
however the execution may have succeeded, to examine its^solid 
foundations, to mark out its extensive plan, to explain the use 
and distribution of its parts, and from the harmonious con- 
currence of those several parts, to demonstrate the elegant 
proportion of the whole. We have taken occasion to admire at 
every turn the noble monuments of ancient simplicity, and the 
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more curious refinements of modem art. Nor have its faults 
been concealed from view ; for faults it has, lest we should be 
tempted to think it of more than human stracture ; defects 
chiefly arising from the decays of time, or the rage of unskilful 
improvements in later ages. To sustain, to repair, to beautify 
this noble pile, is a charge intrusted principally to the nobility, 
and such gentlemen of the kingdom as are delegated by their 
‘country to Parliament. The protection of the Liberty op 
Britain is a duty which they owe to themselves, who enjoy it; 
to their ancestors, who transmitted it down; and to their 
posterity, who wiJl claim at their hands this, the best birth- 
right, and noblest inheritance of mankind. 
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Champions in trial by battel, 514 
Chancellor's Courts in Universities, 284, 
496 

Chancellor, his authority, 273, 276 
Chancellor of a diocese, 79 
Chance medley, 466 
Chancery, Court of, 273 
auxiliary jurisdiction, 338 
matters cognizable in, 339 
appeal from, 276 

Chapel, breaking and stealing from, 477 
Chapters, 80 

Character, evidence of, in criminal cases 
519 

Characteis of servants, 297, 456 
Charging lands, power of, 177 
Charging stock or shares with judgment 
debt, 4(i6 

Charitable uses, 106, 173 
Charities, jurisdiction of Chancery, 340 
Charity Commissioueis for England and 
Wales, 340 

Charter of incorporation, 104 
Charters of our liberties, 15, 17 
Chase, 480 

beasts of, stealing, 480 
Chattels, real and personal, 208, 222, 404, 
479 

Chastity, homicide in defence of, 466 
Cheating, offence of, 465 
Cheque, banker’s, 236 
Chichele, Archbishop, 10 
Child, stealing, 473 

procuring child to beg.— 51ee Vagrants. 
Child in ventre sa mire, 16 
Children, duties of, 98 
parents' remedy for abduction of, 304 
guardianship of, 98 
Chivalry, court of, 270 
guardian in, 126 

Choice of evils, an excuse for unlawful acts, 
417 
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ChMt in actum, 211, 217, 223, 226, 237 
stealing, 480 
Chow, in poBseaaion, 217 
Christian courts, 286 
Church Discipline Act, 79 
Church, head of, 59 
mamages in, 96 
rate, 287 

burglary in, 476, 477 
larceny in, 477 
riotously demolishing, 460 
or churchyards, affrays in, 461 
Church rate , 84 
Churchwardens, 84 
Cinque ports, lord warden of, 29 
court of the, 283 
Circumstantial evidence, 388 
Citation in Divorce Court, 290 
in ecclesiastical causes, 287 
Civil corporations, 104, 106 
Civil death, 16 
law, 9 
liberty, 16 
list, 68 
state, 84 
sulijectlon, 417 
Claim, statement of, 366 
Clandestine marriage, offence of, 459 
Clergy, 77, 422, 461 
assaults on, 473 
excluded from Parliament, 78 
simony by, 174, 426 
benefit of, 439, 481 

Clergymen privileged from arrest, 77 
Clerico admittendo, writ de, 334, 404 
Clerk, admission of a, 82 
parish, 84 
of the peace, 494 
Clerks, deprivation of, 84 
Clipping the coin, 11, 431 
Close-rolls, 197 
Clothes, destroying of, 486 
Coal-mines, setting fire to, &c , 486 
Coat'armour, 220 
Cock-fighting, 462 
Code of Justinian, 9 
Codicil, 260 

Cognizance, in replevin, 306 
of causes, claim of, 367, 609 
Cognovit actionem, 196, 398 
Coin, offences relating to, 436 
Coinage duties, 62 
rights of, 62 
regulation of the, 69 


Coke, Sir Edward, 271 
Collateral consanguinity, 162, 251 
descent, 161, 251 
Collation to a benefice, 82 
College of Physicians, 103 
of Surgeons, 103 
Colleges, 104 

Collieries, destroying engines in, 486 
Combinations, among workmen, 466 
Commendams, 438 
Commerce, Crown the arbiter of, 68 
Commission of assize, 279 
of the peace, 279, 494 
of oyer and terminer, 278, 493 
of gaol delivery, 278, 493 
Koyal, 31 

to examine witnesses, 387 
under the statute of charitable uses, 340 
Commihsioners of poor laws, 74 
Commitment of persons accused, 603 
and bail, 504 

Commitment of persons accused, reason for, 
must be expressed. — See Habeas 
Corpus, 301 

Committee, Judicial, 282 
of inspection in bankruptcy, 242 
of lunatics, 339 
Committees, chairman of, 32 
Common assurances, 199 
Common, estate in, 163 
of estovers, 119 
of pasture, 119 
of piscary, 119 
of turbary, 119 
tenancy in, 163 
Commons, 119 
disturl)anec of, 330 
enclosure of, 330 
Common barretor, 446 
Jury, bow returned, 381 
Common law, 6, 8 
courts of, 266 
matters cognizable in, 290 
Common informer, 630 
nuisances, 469, 530 
pleas, court of, 271 
voucher, 199 

Common form, probate in, 252 
Common recoveries, 171, 198 
Common seal, 106 
Commonalty, 86 

Commoners, may abate nuisance to a com- 
mon, 330 

Commons, House of, 23 
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Cummon wealth, offences against, 444 
Communications, what are privileged, 29t 
Companies, public, forgeries on, 487 
joint4itock, 109 
winding up, 110 
banking, 110 

Compassing the death of the king, 429 
Compensation for death of husband or wife, 
action for, 295 

Competency of witnesses, 206 
Complaint, of offences, before justices, 497 
Composition with creditors, 246 
Compound larceny, 477 
Compounding felony, 446 
Compounding infurniations, 447 
Compulsion, an excuse for unlawful acts, 
497, 600 

Concealment of treasure- trove, 443 
Concord in a fine, 198 
Conclusion in a deed, 181 
Concurrent jurisdiction in equity, 34 1 
Condition, estate upon, 146, 181 
Confession of indictment, 511, 618 
Confession and avoidance, pleas in, 368 
Confessor, Edward the, 7 
Confinement, solitary, 624 
Conjirmatio Cartarum, 15 
Confirmation, 186 

Confusion of bomidaries, how renicdn-d, 
345 

of goods, 215 
Conge d'elire, 78 

Conics, taking, killing, or sti'uling, 480 
Conjugal rights, suit loi restitution of, 289 
Conjuration, 424, 434 
Consanguinity, 93, 25 1 
collateral, 251 
degrees of, 261 
lineal, 251 

Conservators of the peace, 488 
Consideration for a contract, 226 
Consistory Court, 281 
Consolidated Fund, 67 
Com jlidation of action, 367 
Consort, Queen, 46 
Conspiracy, law of, in general, 447 
action of, 299 
Constable, high, 72 
petty, 72 
special, 72 

his duty in criminal cases, 601 
Constitution, British, 4 
Constructive frauds, 344 
Contempt, against royal person &c., 443 


Contempt, against prerogative, 443 
attachment for, 293, 498 
against sovereign’s title, 443 
Contempt, against royal palaces or courts 
of Justice, 444 

Contingent remainders, 147 
Contingent uses, 191 
Contract of marriage, 94, 96, 96 
Contract, original, between king and people, 
49 

Contracts, 225 
express, 308 
implied, 310 
title by, 224 
actions on, SVP 

Coniumace capiendo^ writ dc, 2«8 
Conversion, 307 
Conveyances, 177, 183, 193 
frauduleut,'226 
Conviction, m general, 621 
effect of previous, 520 
summary, 497 
Coparcenary, estate in, 161 
Coparceneis, 151, 212, 345 
Coppice, desti eying, 486 
Copy of depositions, right of accused to, 
504 

of indictment, right of piisonor to, in 
certain cases, 516 
Copyhold, 13i, 143 

enfranthisement of, 143 
extinguishment of, 143 
Copy light, 215 

prerogative copyright of Crown, 217 
Com may be distrained, 259 
destroying, 484 
Coraage, tenure by, 126 
Coinwall, Dueby of, 46 
Corody, 60, 120 
Coronation oatb, 49 
Coronator, 70 
Coroner, 70, 601 

when venire facias issues to, 3s0 
his court, 496 
Coroners’ inquisitions, 505 
Corporation and Test Acts, 424 
Corporations, 102 
how created, 104 
privileges and disabilities of, 106 
courts of, 284 

propel ty passes by succession, 221 
Coiporations, conveyance to or by, 177 
no escheat oi extinction of, 166 
leases by, 184 
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Corporations, municipal, 106 
trading, 109 

Corporeal hereditaments, 116, 184 
Corpus Juris Canonicit 10 
Corpus Juris Civil iSy 10 
Correction, of children, 98, 465 
of scholars, 98, 465 
of servants, 465 
of wives, 97 

Corrupt practices, 28, 29, 30 
Corruption of blood, 166, 626 
Corse-present, 219 
Corsned, trial by the, 613 
Costs, title to, by judgment, 224 
statutes by winch given, 399 
executors liable to pay, 253 
paupers excused from paying, 399 
in equity, 367 
in error, 402 
in criminal cases, 521 
Council, Privy, 47 
Council, president of the, 47 
Councils of the Crown, 47 
Counsel, 261, 265, 607 
cannot maintain an action for his fees, 
265 

Counsel for prisoners, 516, n. 
Counter-claim. 369 
Counterfeiting the coin, 430 
the great seal, 430 
Counties, electors for, 26 
Country, trial by the, 379 
Couuty Court, 266, 267 
admiralty jurisdiction, 267 
equity juristhction, 265 
Court-baron, 122, 265 

Court, payment into, when it may be made, 
358 

Court, inns of, 264 

Courts, their nature and incidents, 263 
of record, or not of record, 263 
assaults in, 444, 626 
Courts, power to erect, 67 
martial, 89 
profits of, 62 

Courts of Bankruptcy, 283 
oi Common Law, 265 
of Commissioners of Sewers, 284 
of Railway Commissioners, 283 
Courts of Justice, 263 
Court of Probate, 277, 288 
of Chancery, 273 
of Queen's Bench, 271 
ouiis of Criminal Jurisdiction, 490 


Courts, Ecclesiastical, 79 ' 
of Equity, 274 
maritime, 290 
matrimonial, 277, 289 
of nisi priuSy 279 
Testamentary, 277 
Covenant in a deed, 181 
action on, 309 
what it is, 181 

■""who may take advantage of, 309 
Covenants running with land, 1 86 
Coventry, Sir John, 471 
Cocerture, 96 
Creditors, suits by, 343 
arrangement w ith, 246 
Crimes, divisions of, 412 
w'ho are capable of, 416 
and misdemeanors, 420 
Criminal conversation, 303 
information, 507 
punishments, 16, 523 
jurisdiction, courts of, 490 
Crops, setting fire to, 495 
Crown cases reserved, 519 
Crown, succession to the, 35 
ofQce, 271, 493 , 607 
lands, 61 

pleas of the, 271, 412, 516 
laches of the, 52 
Crown, power of the, 53 
remedies against the, 61, 347 
injuries by or to, how remedied, 348 
represented by attorney-general, 349 
jurisdiction of exchequer in respect of, 
350 

debtor, information against, 350 
Cruelty to uiiimals, 462 
Cujus est soluTUy ejus est usque ad ccelum 
116 

Curate, 80, 83 

Cursing and swearing, offence of, 424 
Curtesy of England, 139 
(\istodiam comitatuSy 69 
Custody of temporal! tit 8, 60 
Custom, of London, 378 
of merchants, 9 
title to personalty by, 218 
alienation by, 201 

Custom-house officers, assaulting, &c., 464 
Customary court, 266 
Customs, general, 8p 
particular, 8’ 

Customs on merchandize, 65, 217 
Customs duties, how recovered, 351 
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Cuttoi roltdorumf 71, 494 
Cut-purses, 482 

Cutting, Ac., with intent to murder, kc^ 
296, 471 
telegraph, 486 

D. 

DAMAGE feasant, cattle, 2S7, 268, 259 
Damages, title to, by Judgment, 224, 391 
Damnum absque injuria, 297, 326 
Dane lage, 7 
Date of deed, 181 
Days of grace, 238 
De contumace capiendo, writ, 288 
De donis, statute, 135, 200 
Deacon, 82 

Dead body, stealing, 481 
offence of taking up, 463 
Dean and chapter, 80, 441 
Dean of the arches, 281 
Dean, rural, 80 
Death, civil, 16, 532 
execution of sentence of, 523, 531 
Debenture, stealing, 480 
forgery of, 487 
Debt, public, 67 
Debt, its legal acceptation, 308 
on Judgment, 310 
information of, 350 
Debts, 234, 308 
of record, 234, 253 
by specialty, 235, 253 
by simple contract, 235 
payment by executions, and priority of 
253 

Decanus, 80 

Decency, offenct's against, 425 
Decennaries, 487 
Decisions of the Courts, 8 
Declarations, dying, when evidence, 518 
Declaratory part of a law, 5 
Declaratory statutes, 11 
Decree, 398 
Decretals of popr s, 9 
Deed, attestation of, 182 
conveyance by, 194 
how avoided, 182 
right to custody of, 220 
signature of, 181 
stealing of, 480 
forging of, 487 
Deed-poll, 179 
Deeds of appointment, l®3 


Deer, in a park, heir-looms, 220 
keepers, assaulting of, 473 
stealing, 480 
Defacing the coin, 435 
Default, judgment by, 362, 398 
Defeazance, 187, 196 

Defect of understanding, an excuse for un- 
lawful acts, 416 

Defectum, challenge propfer, 382, 616 
Defence, self, 256 
Defence, statement of, 367 
Defendant in civil smt-*, service of writs on, 
268, 318 
arrest of, 369 
in ejectment, 318 

in criminal prosecutions, arrest of, 
500 

Defensive allegation, 287 
Defilement of uomen, 471 
Definite sentence, 288 
Degraiiatiun of poeTfl, 86 
Degrees conferred by the archbishop, 79 
Del(‘gates, com t of, 282 
Ddictum, challenge propter, 383, 516 
Delivery ol deed, 182 
of goods, 227 

Demanding money with menaces, or by 
force, 4 “3 

Demesne of the Crown, 61 
lands, 61 

stisiu in one's d<'me8nc, 134 
Demise of the Crown, 34, 63 
Dem<>cracy, 4 

Demolition of buildings by rioters, 461 
Dcmuirei, 375 
to ev idence, 389 
to indictment, 511 
Denizen, 77 

Departure in pleading, 374 
Depobitions of witnesses, in criminal cases, 
617 

evidence in criminal cases, 603, 604 
against prisoners, copies of, 616 
in equity, 338, 393 
Deini\atIon of clerks, 84 
Deielict land left by the sea, 167 
Derivative conveyances, 185 
Descent, of tijo Crown, 36 
title by, 156 

in borough Knglish, and gavelkind, 128 
Descent, old canons of, 167 
new canons of, 158 
per capita, 160 
per stirpes, 1 60 
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Deserting seamen, 474 
Deserting the army, 436 
Designs, copyright In, 216 
Destroying warlike stores, 436 
Destruction of flood-gates, sea-walls, &c. 
451 

of books, prints, statues, &c., 461 
Detainer, forcible, 462 
unlawful, 306 
Detinue, action of, 306, 366 
Devises, 203 
executory, 147 
fraudulent, 204 
Dignities, 119 
Dignity, royal, 61 
Dilapidations, 287 
remedy for, 287 
Diocese, 79 

Diocesan surveyors, 287 
Director of public prosecutions, 454 
Directory part of a law, 5 
Disabilities, to commit crime, 416 
of corporations, 106 
to purchase an<l convey, 177 
Disabling statutes, 1«4 
Discharge, order of, 243 
of recognizances, 488 
Disclaimer, of tenure, 173 
of patent.— I>atcnt. 

Discontinuance, 366 
Discovery, 342, 3S0 
Diseases, prevention of, 4,57 
Disentailing deeds, 1 97 
Disfiguring, offence of, 296, 470 
Disfranchisement, 31 
Dishonour of bills, 238 
Dismembering, punishment by, 523 
Dismissal of servants, 91 
Disorderly houses, 426, 469 
Disparagement in marriage, 126 
Dispossession or ouster, 314 
Disqualifications of bankrupt, 243 
Dissolution of Parliament, 34 
Dissuading witnesses, offence of, 444 
Distrainers, duties of, 269 
Distress, remedy by, 267, 306 
for what it may be taken, 268 
what may be distrained, 258 
when the goods of a stranger may be 
distrained, 258 
how to l>e taken, 260 
must not be excessive, 260 
how to be disposed of 260 
impounding, 260 


Distress, sale of, 260 
infinite, 329, 364, 608 
Distribution of intestate's effects, 263 
JHstrictio^ 257 

DistringaSt ancient process by, 364 
on slock, 406 
on an indictment, 608 
to compel delivery of goods, 404 
Disturbance, 329 

of common, franchise, patronage, &c. 
329, 330, 331 

of religious assemblies, 461 
Divine service, tenure by, 132 
Divorce, 96, 289 
Doctrine of merger, 148 
Doe, John, 318, 366 
Dog-fighting, 462 
Dog-btealing, 481 
Dome-book of Alfred, 7 
Domebday Book, 66 
J>onaho, 183 

Donatio mortis causa, 26 1 
Dowager, queen, 46 

Dower, estate in, its origin, nature, and 
incidents, 139, 140 
Jurisdiction of Chancery as to, 345 
Draft for money, 236 
Driving, furious, offence of, 462 
Droits of the Admiralty, 427 
Drowning mines, 486 
Drunkards, binding over, 490 
Drunkenness, no excuse for crime, 416 
punishment of, 426 
Ducking-stool, 524 
Duelling, offence of, 452 
Dues, non-payment of ecclesiastical, 287 
Dukes, 84 

Dumb and deaf, trial of, 610 
Duplex querela, 333 
Duress, of imprisonment, 17 
excuse for unlawful acts, 417 
will made under, 248 
Durham, Bishop of, 22 
Duties, excise, 66 
legacy, 66 
stamp, 66 
succession, 66 
Duties of the sovereign, 49 
Duty, action for breach or neglect of, 312 
inhabited house, 66 
on offices, 67 
on pensions, 67 
Dwelling-house, in arson, 474 
Dying declaration, when evidence, 618 
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£. 

Ealdobhen, 85 
Earl, 85 

Earl marshal, his court, 270 
Earnest, 227 
Easements, 169 

Ecclesiastical Corporations, 103, 105 
Ecclesiastical Courts, 79, 280 
separation of, ft-om the Civil Courts. 280 
what injuries are cognizable in, 286 
method of proceeding in, 287 
Economy, public, offences against, 459 
Edgar Atheling, 37 
Education of children, 98 
Edward the Confessor, his laws, 7 
Egyptians, 460 
£ljectione writ of; 316 

Ejectment by sheriff, 403 
Ejectment, action of, now the only mode 
of trying title of lands, 316 
history of, 31 7 
when it lies, 318 
writ of, 316 
appearance in, 319 
Ejectment, Judgment in, 319 
execution in, 403 
limitation of action of, 321 
Ejectment, remedy for landlord where rent 
is in arrear, 322 

remedy for landlord where tenant holds 
over, 322 

Election, of bishops, 78 
of corporate officers, 108 
of magistrates, 68 
petition, trial of, 31 
of Members of Parliament, 29 
Elections, proceedings at, 29 
Electors in boroughs, 26, 27, 108 
in counties, 26 

Eleemosynary corporations, 106 
Elegit, 146 
writ of, 407 

V hat lands may be taken in execution, 
408 

Elements, 214 
Elisors, 380 
Ellesmere, Lord, 276 
Emblements, 142, 214 
Embezzling public money, 443 
Embracery ,7449 
Employers Liability Act, 92 
Enabling statutes, 184 
Enchantment, 424 


Encroachment by the sea or a river, 167 
Enfranchisement of copyhold, 143, 175 
England, curtesy of, 139 
Engravings, copyright in, 216 
Enlarging statutes, 11 
Enrolment of bargain and sale, 199 
Entail, 135 
Entry, 318 

toicible, offence of, 462 
writ of, 316 
Entry on lands, 256 
when it may be made, 256 
how made, 267 

within what time It may be made 
315 

writs of, now abolished, 316 
Equitable assets, 253 
estates, 388 

Equity, of a statute, 11 
Equity of redemption, 146, 341 
to a settlement, 339 
general nature of, 274, 335 
origin of jurisdiction of Court of Chancery 
in, 274 

history of jurisdiction, 276 
wherein it differs fh>m law, 274, 276 
337 

Equity, Courts, 274 
matters cognizable in, 338 
exclusive jurisdiction of, 339 
concurrent jurisdiction of, 341 
auxiliary jurisdiction of, 345 
method of proceeding in, 357 
juiiadiction of County Courts, 266 
proceedings in, 267, 268 
Equity, jurisdiction of Court of Exchequer, 
273 

Error, 400 

Court of Appeal and, 277, 278 
how brought, 401 
proceedings in, 401 
judgment in, 402 
costs in, 402 
restitution in, 403 
writ of, in criminal cases, 528 
Escape, 445 
offence of making, 446 
offence of permitting, 445 
Escheat, 63, 126, 165, 627 
Escrow, what it Is, 182 
Escuage, 126 
Esquire, 87 
Estate, tail, 136, 136 
for years, 141 
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Estate at will, 142 
at sufferance, 143 
Estates, by eJegity 146 
in vadiOy 145 
on condition, 145 
in remainder, 147 
in reversion, 147 
in severalty, 149 
in joint tenancy, 14 9 
in coparcenary, 161 
in common, 102 
Estoppel by deed, 179 
in pleading, 3*73 
Estovers, 119, 327 
Estrays, 63 

Estreating recognizances, 488 
Eton College, 173 

Evidence, must be relevant to issue, 384 
circumstantial, 388 
exclusion of, m jiartlcular cases, 392 
is written or parol, 384 
the best, always required, 386 
hearsay, when admitfed, 386 
written, how obtained, 386 
parol, 386 

in criminal cases, 616 et seq 
Ex nudo pacto nun orttur actio, 226 
Examination, of offenders, 602, 603 
public, of bankrupt, 212 
Exceptions, 389 
Exchange, bill of, 236, 238 
Exchanges, 186, 227 
Exchequer bills, forgery of, 487 
Exchequer, Court of, its origin, 272 
its jurisdiction, 272 
its equity jurihdiction, 273 
Exchequer Chamber, Court of, 277 
Excise duties, 66 
Exclusion Bill, 42 

Exclusive Jurisdiction In equity, 339 
Excommunication, 288 , 379 
its consequences, 288 
discontinued, except as a spiritual cen- 
sure, 288 

Excuse for unlawful acts, what is, 416 
Execration, trial by morsel of, 613 
Executed contracts, 226 
Execution, in ci> il actions, 403 
in ejectment, 403 
in quare imjtedit, 404 
in replevin, 404 
in detinue, 404 

in actions for not delivering goods, 404 
in actions where money Is recovered, 406 


Execution, where the repetition or continu- 
ance of an act is to be prohibited, 410 
where the performance of a contract or 
duty is to be enforced, 410 
sale of goods after, 405 
after conviction, 631 
Executive power, 35 
Executors and administrators, 260, 262 
Executory devises, 147 
contracts, 226 

Exemptions from serving on juries, 383 
Exigent, writ of, 355, 608 
Exile, 17 

Expenditure of king, 68 
Expenses of witnesses, 621 
Exporting arms, 67 
Express contracts, 226, 308 
Irusts, 341 
Extent, writ of, 408 
Extinguishment, 186 
of copyhold, 143 
Extortion ol public ofiQccrs, 449 
Extra-parochial tithes, 60 


F. 

Factor, 91 

Factors, embezzlement by, 478 
Fair, 120 

False character, giving a, 466 
False declaration, 448 
False imprisonment, 299, 303 
offence of, 299, 473 
False judgment, writ of, 400 
False pretences, 466 

False return to mandamus, action for^ 
292 

False statements of money, 443 
False verdicts, 449 
False weights and measures, 455 
Falsifying proceedings in courts, 446 
Fealty, 122, 148 
oath of, 122, 328 
subtraction of, 328 
Fee simple, 134 
Fee tad, 136 

Fees, ecclesiastical, bow recovered, 287 
counsels, 266 
Felo de se, 466, 626 
Felony, what is, 434 
error on the Judgment on a conviction 
of, 528 

Felonious destruction of property, 450 
Felons, ficesh suit after, 63 
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Feme covert, 96, 198, 420 
conveyance by or to, ItS 
_ eole, 96 
will of, 260 
Feoda, 121 
Foofllment, 183 

Fer(B nature?, animals, 209, 214, 268 
Ferry, erecting one near ancient ferry a 
nuisance, 326 
Feud, its etymology, 121 
Feudal system, 120, 202 
services, 122 
Fiefs, 121 

Fieri facias, writ of, 405 
Fifteenths, 64 

FiUus nulUus, 99 . 

Final Judgment, 39^ 

Fines, 197 

for alienation, 126, 132 
for offences, 624 
Fines and Recoveries Act, 200 
Fire-ordeal, 613 
Fireworks, 460 
Firing mines, 486 
First-fruits, 61 
Fish, royal, 62 
Fishery, property in, 209 
Fishponds, destroying, 486 
Fixtures cannot be distrained, 259 
Fleets, 66 
Flogging, 483 

Floodgate, destroying, offence of, 451 
Folkland, 130 
Folk-right, 7 
Food, 112 

Food, adulteration of, 468 
Forcible entries, remedies for, 267 
Forcible entry, offence of, 462 
detainer, offence of, 462 
Foreclosure, 146, 341 
Foreign bills, 236 
Foreign coin, counterfeiting, 436 
Foreign enlistment, 436 
Forel 5 n Enlistment Act, 436 
Forest courts, 284 
Forests, 480 
Forests, royal, 62 

Forfeiture, of lauds by attainder, 626 
in felonies, 1 66, 626 
of personalty by conviction, 626 
of recognizances, 488, 489 
Forfeiture, title by, 169, 218 
Forgery, 486 
Forts and castles, 56 


Foundling Hospital, 73 
Fox's Acts, 463 
Franchise, 120 
household, 27 
lodger, 27 
occupation, 27 
service, 27 

Franchise, royal, 168 
Franchises, disturbance of, 329 
Frankalmoign, 132 
Frank pledge, 487 

Fraud, jurisdiction of courts of iaw and 
equity in cases of, 336 
remedy in equity, 341 
Frauds, statute of, 180, 204, 227, 235, 309 
Fraudulent bankruptcy, 455 
conveyances, 226 
Fraudulent devises, 204 
Freehold, 133 
Free bench, 140, n 
Free services, 124 

Freeholders, judges in the County Court 
266 

Freemen, 107 

Fresh suit after felons, 63 

Friendly societies, 267 

Fruit, cannot be distrained, 259 

Full age, 101 

Fumage, 66 

Funds, public, 67 

Funds, stock in, may be charged wit’. 

judgment debt, 406 
Furiosus furore solum punitur, 416 
Fiinoub driving, 462 

G. 

GAGE, estate in, 146 
Game certificate, 464 
Game laws, 463 
Game, propert 3 » in, 21 0, 218 
qualification for killing, 463 
Gamekeeper, 4 73 
Gaming, laws against, 461 
Gaming-houses, 461, 462 
suppression of, 461 

Gaol delivery, commission of, 278, 493 
Garnishee, propeedings by, when debts 
attached, 406 
Garter, knight of the, 86 
Gavelkind, 8, 128, 169, 164 
Ghmeralissimo, 66 
General issue, plea of, 369 
General occupancy, 166 

2 p 2 
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General warrants, SOO 
Gentlemen, who are, 

Gestation, period of, 99 
Gift, title by, 224 
Gifts of lands, IY7 
of chattels, 225 
Glebe, 81 

Goods, sale of, actions on, 312 
confosion of, 215 
execution for non-delivery of, 404 
from what time bound by writ of execu- 
tion, 411 

Good consideration, what is, l79, 226 
Government, offences against the, 445 
Grace, days of, 238 
Grain, destroying, 485 
Grand coustumier, 208 
Grand Jury, 606 
at assizes, 606 
at quarter sessions, 506 
Grand seijeanty, 126, 128 
Grant, 179, 184 
of hereditaments, 184 
of chattels, 226 
by the Crown, 197 
Great council, 20 
Great Seal, 430, 487 
pardon under, 492, 630 
Great tithes, 82 
Greenwich Hospital, 173 
Gregorian Code, 10 
Guardian and ward, 99 
Guardian, his remedy if his ward be token 
from him, 304 

Court of Chancery guardian of all in- 
fants, 304 

Guardians, ad litem, 101 
Board of, 74 
by nature, 99 
for nurture, 99 
chivalry, 125 
in socage, 99, 129 
by statute, 100 
by election, 100 
in Chancery, 100, 339 
of the poor, 73 
Guild, or Guildhall, 109 
Gypsies, 460 

H. 

HABEAS CORPUS, 299, 441 
act, 16, 301| 

at common law, 300, 302 


HaheoA Corpui, history of; 301 
different kinds of, 300 
how obtained, 300 
Habendum, 180 

Balberefaciag ponesstonem, 403 
Habitations, offences against, 474 
Half-blood, 362 
Handicraftsmen, 90 

Hanoverian succession, treasons relating 
to, 432 

Hardwicke, Lord, 276 
Havens, 66 
Hawks, 480 
Hay -bote, 119 
Head-borough, 72 
Health, boards of, 108 
public, offences against, 467 
protection of, 17 
iiiljuries affecting, 296 
Hearing, in Chancery, 393 
in summary proceedings before Justices, 
497 

Hearsay evidence, 386 
Hearth-money, 67 
Iledge-bote, 119 
Heir, who is, 167 
Heir-looms, 220 

not devisable apart from the freehold, 
220 

Heirs, necessary word in grant of fee- 
simple, 135 
Heiress, stealing, 471 
Hereditary right to the Crown, 36 
Hereditament, 116 
corporeal, 116 
incorporeal, 116 
Heresy, 421 

Ueretico comburendo, writ de, 422 
Heriots, 132, 218, 261 
heriut service and beriot custom, 218 
seizing, &c., 261 
Hidden treasure, 214 
High constable, 72 
Highways, surveyors of, 72 
High Commission Court, 282 
High treason, 428 
Hiring, 231 
Holy orders, 82 
Homage by bishops, 78 
Homagium, 122 
Homicide, 417, 464, 518 
se de/endendo, 16, 466 
Honoris respectum, challenge propfer, 382, 
516 
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Honours, 130 

Hop-binds, destroying, 485 
Morse-racing, 462 
Hospitals, 104 
House-bote, 119, 1Y6, 327 
Housebrea^g, 476 
House duties, 66 
Household franchise, 27 
House of Commons, 23 
how elected, 29 
its peculiar laws, 26 
House of Lords, 22 
its peculiar laws, &c., 25 
as a court of appeal, 278, 403 
its criminal Jurisdiction, 491 
Hue and cry, 602 
Hundred, 502 
action against, 450, 502 
Hundred Court, 266 

Husband, action by, for battery of wife, 
304 

evidence of, 387, 517 
Husband and wife, 93, 295 
husband's power over wife’s property, 
222, 339 

when Jointly guilty of offences, 417 
Husband of the Queen, 46 
Hid«^B, 64 

Hypothecation of ship, 233 


I. 

Idiot, cannot commit crimes, 416 
conveyance by or to, 177 
will of, 249 

Jurisdiction of Chancellor with regard 
to, 339 

Idle and disorderly persons, 461 
Idleness, offence of, 460 
Ignorance, when an excuse for unlawful 
acts, 417 

Immo derate correction, 465, 469 
Impeachment by the commons, 491, 630 
Impeachment of waste, 175 
Impediments to marriage, 93 
Implements of trade, when they may be 
distrained, 258 
Impotency, 94 
Implied contracts, 226, 310 
trusts, 341 
warranty, 230 
Impostors, religious, 425 
Impressment, 89 


Imprisonment, 17 
false, bow remedied, 299 
Inclosure Acts, 185, 331 
IncloBure Commissioners, 186 
Inclosure of common, 331 
Income tax, 67 
Incorporation, charter of, 104 
Incorporeal hereditaments, 116, 168, 184 
ejectment will not lie for, 321 
Incorrigible rogues, 461 
Incumbent, 83 
Indecency, 426 
Indenture, 179 

Indictment, prosecution by, 505 
quashing, 611 
Indorsements of bills, 237 
Indorsements on writs, 368 
Induction to a benefice, 82 
Infancy, mcldents of, lOl 
Infant, may commit crimes, 101, 432 
contracts by, 236 
conveyances by and to, 177 
Relief Act, 236 
will oi, 249 
in ventre sa mere, 16 
Jurisdiction of the Court of Chancery, 
339 

Influence, undue, 30 

Information, of offences before Justices, 
497, 600, 503 
criminal, 507 
ex oficio, 607 
in Coart of Chancery, 340 
in the Exchequer, 350 
of intrusion, 360 
of purpresture, 350 
of debt, 350 
gv/o warranto, 351 
Infortunium, homicide per, 465 
Inhabited honse duty, 66 
Inheritance, 115 
Injunction, 341, 410 
Judgment for, 410 
execution by, 410 
Injuries affecting health, 296 
Inland bills, 237 
Innkeeper, 210, 230 
liability of, 92, 313 

Inoculation, producing disease by, offence 
of, 467 

Inquest, prosecution upon, 505 
of coroner, 605 

of office, remedy for injuries to the 
Crown, 349 
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1 quiry, writ of, 398, 410 
Inquisitio post •mortem^ 12Y, 349 
Inquisition, what it is, 349, 505 
may be traversed, 505 
Insanity in criminals, 416, 629 
Insolvent debtors, 240 
court for relief of, 240 
Inspection, of documents, &c., 367 
trial by, 378 

Instance Court.— -S'ee Admiralty Court. 
Institution to a benefice, 82 
Insurance, life, 233 
marine, 233 
Intel esse termini^ 142 
interest reipuhlica- ut sit finis litiumt 372 
Interest ot money, 232 
Interlocutory decree, 288 
ludKments, 397 
Interpleader, at law, 367 
by the sheriff, 406 
in equity, 347 
order, 406 
Intel regnum, 36 
Interrogatories, 338, 367 
Intestate, 248 
Intrusion, ouster by, 316 
information of, 360 
Inventions, patents for, 216 
Investiture of bishops, 78 
Islands in rivers, 167 
Issue, of fact, when said to be joined, 376 
in criminal trials, 613 

J. 

•lA^'Tn ATIONIS matrimonii causa, 290 
Jenks, refusal to grant him a haibeas corpus, 
301 

.lesuits, laws against, 424 
Jewels of peeress, 223 
Joint estate, properties of, 149 
Joint tenancy, 149, 346 
Joint-stock companies, 110, 344 
Joint ownership, 212 

Joint owner of a chattel, Crown cannot be 
217 

Jointure, 140 
Jonathan Wild, 446 
Judges, 431 

privileged from arrest, 360 
Judgment, in equity, 338 
title by, 224 
in civil actions, 394 
in ejectment, 319 


Judgment, by default, 398 
by nil dicit, 398 

for what causes it may be arrested, 394 
interlocutory or final, 397 
operates as a charge upon lands, 410 
when it binds goods, 411 
action of debt on, 310 
Judgment after conviction, in criminal 
cases, 623 
arrest of, 623 

Judicial Committee of the Privy Council, 
282 

Judicial separations, 289 
Juramenfuni fidcliiatis, 121 
Jure divino, right to the throne, 35 
Juasdiction, plea to, in criminal cases, 611 
Juries, what persons exempted from serv- 
ing on, 383 
Juries, origin of, 379 
Jurors, qualifictitions of, 3S1 
challenges ot, 382, 515, 616 
how challenges tried, 383, 616, n. 

Jury, m county court, 268 
special, 381 

Jury process in civil cases, 380 
in criminal cases, 614 
Jiiiy tiial, in civil cases, 379 
dial bulge to the array, 382 
challenge to the polls, 382 
evideneo, 384 
V itiiesses, 386 
summing up, 390 
verdict, 391 

July trial m criminal cases, 614 
Jus accreseendi, 160, 212 
Jus commune, 7 
Jus coroner, 35 
Jus pattonalus, 333 
Justice, public, offences against, 445 
Justice, right to, 18 
courts of, 263 

king the fountain of, 67, 363 
Justice-seat, Court of, 284 
Justices of the peace, 71, 494, 497 
power and duty of, 71 
Justifiable homicide, 417, 464, 681 
Justinian, code of, 9 
Juvenile offenders, 498 

K. 

KiDNArPING, 473 
Killing game, 463 
Kill, 251 
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King, 36 

a constituent part of Parliament, 21 
can do no wrong ; meaning of the maxim, 
62, 347, 418 
councils of, 47 
dignity of, 61 
duties of, 49 
expenditure of, 68 
fountain of justice, 67, 353 
fountain of honour, 68 
head of the Church, 69 
prerogative of, 60, 441 
sovereignty of, 51 
title of, 36 
ubiquity of, 67 

preferred to every other creditor, 263, 408 
judgment of, affects all lands of his 
debtors, 408 

mode of proceeding by and against the 
348 

King never dies, 36 
King’s or Queen’s Bench, Court of, 271 
how it acquired jurisdiction in personal 
actions, 272 
King’s silver, 198 
Knight, 
bachelor, 86 
banneret, 86 
of the Bath, 86 
of the Garter, 86 
Knights, of the shire, 26 
Knighthood, 127 
Knight service, 124 
Knight's fee, 89, 124 
Kno k outs, 448 

L. 

Laboujiers, 87, 90 
Laches, of the Crown, 62 
of infants, 101 
Lading, bill of, 229 
Land, what, 116 
Re^stry, 196 
tax, 64 

trespass on, 322 
nui'^ance to, 257, 325 
judgment, a charge upon, 410 
Land Clauses Consolidation Act, 194 
Landlord, right to distrain, 267 
remedies when rent in arrear, or tenan’ 
holds over, 322 

Lapse, of devise and bequests, 264 
of right to present to a church, 174 


Larceny, of animals, 480 
simple, 477 
compound, 482 
from house, 482 
from person, 482, 483 
punishmeut of, 481 
Latitat, ancient process by, 356 
Law, its signification, I 
civil and canon, 10 
common, 6, 8 
martial. 89 
merchant, 9, 228, 337 
municipal, 2 
of nations, 2 
of nature, 1 
promulgation of, 2 
statute, 11 

unwritten or common law, 8 
Law-books, 217 
Law Latm, 376 
Lews, how made, 31 
of Alfred, 7 

of Edward the Confessor, 7 
Lay corporations, 103 
Leases, 184 
ecclesiastical, 184 
statutes reldtmg to, 184 
Lease, and release, 193 
for a year, 193 

Legacies, suits lor, in County Courts, 267 
in Court of Chancery, 343 
Legacies, 253, 254 
Legacy duties, 60 
Legal assets, 253 
Legal memory, limits of, 168 
Legatee, residuary, 254 
Lcgatine constitutions, 10 
Legitiniacy, suit to declare, 289 
Letter missive for electing a bishop, 78 
Letters of admimstiatioii, 250 
Letters of marque, 65 
Letters of Request, 79, 281 
Letters patent, 197 
for inventiouB, 216 

Levant and couchant, meaning of, 269 
Levari Janas, 407 
Levying war agaiust king, 430 
Lewduess, 426 
Lex mercatoria, 9 
Lex scripta, 6 
I^ex non scripta, 6 
Liability, employers, 92 
limited, 109 
of innkeeper, 92, 313 
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Libel, threatening to publieh, offence of, 
298, 463 

civil remedy for, 299 
tmtb of, may be proved In certain cases, 
298, 463 

when apology admitted in mitigation 
of damages, 298 
Liber judicialiSf 1 
Liberty, civil, 16 
of the press, 464 
Licence, marriage, 95 
of alienation, 127 
of mortmain, 172 
Licences, wine, 62 
Licentia concordandi, 198 
Lien, particular or general, 231 
of bailee, 231 

Life, Injuries affecting, how remedied, 296 
Light, obstruction of, a nuisance, 326 
light to, acquired by 'twenty years’ en- 
joyment, 169, 325 
Limitations, statutes of, 165, 371 
suspended during disability, 372 
acknowledgments to prevent operation 
of, must be i writing, 372 
Limited liability, 109 
Lineal descent of the Crown, 36 
Lineal consanguinity, 251 
LitercB cZauscr, 197 
Literm patentee, 197 
Little-goes, 46 i 
Liturgies, 217 
Livery of seisin, 183 
Livery of ward, 127 
Living, resignation of a, 80, 83 
Local Government Board, 76 
Lodging houses, overcrowding, 468 
Lodger, franchise, 27 
London, Bishop of, 22 
customs of, tried by certificate, 378 
courts of, 284 
Gazette, 241 
market overt in, 229 
Lord High Steward, court of, 492 
Lord High Steward of the University, 
court of, 496 

Lord-warden ot cinque ports, 29 
Lords, House of, 22 
spiritual, 22 
temporal, 22 

Loss of services from seduction, 304 
Lotteries, public, 460 
private, 462 

Lunacy, jurisdiction of Chancellor in, 339 


Lunatic, 629 
conveyance by, 177 
plea of non-competency, 178 
will of, 249 

not responsible for crimes, 416 
Luxury, 461 

M. 

Maqazinfs, powder, 69 
Magistrates, 68, 494 
stipendiary, 108 
subordinate, 20 
supreme, 20 

Magistrate, offence of assaulting, 473 
Magna Cbarta, 11, 269, 427, 626 
Magnum servitium, 126 
Maiming cattle, offence of, 486 
Maintenance, of children, 97 
of parents, 98 
I of suits, 447 

Mal-administration of public ofiScers, 443, 
449 

Male line in descent of the Grown, 36 
Male servants, duty on, 67 
Malice aforethought, 469 
Malicious destruction of machinery, 466 
Malicious prosecution, 299 
Malitia supplet O’tatem, 416 
Manager, special in bankruptcy, 241 
Mandamus, prerogative writ of, when it 
issues, 291, 352 
how obtained, 292 

to enforce performance of a contract or 
duty, 410 
Manors, 130 
Manslaughter, 467, 502 
Marine insurance, 233 
Marines, 89 
Maritime causes, 290 
Maritime state, 89 
Market, how established, 69 
holding, near another, a nuisance, 326 
overt, sale in, 229 
Marque, letters of, 66 
Marquesses, 86 
Marriage, 93 
brokage-bonds, 344 
disparagement in, 126 
licence, 96 

disabilities affecting, 93 
royal, 46 
title by, 222 
nullity of, suit for, 289 
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Marriage, validity of, suit for, 289 
Marriages, clandestine, offence of, 458 
Married Women’s Property Act, 96, lt8 
Married women, protection extended to, by 
Court of Chancery, 339 
Marshalling securities in Chancery, 343 
Marshalsea, court of, abolished, 270 
Martial, courts, 89 
Martial law, 88 

Master, and servant, 90, 92, 304 
action by, for inveigling or battery of his 
servant, 304 
Master of the Rolls, 276 
Matrimonial causes, 289 
jffatrtmonu*, divorce, a vinculo, 289 
Mayhem, 296, 470 
Mayor of boroughs, 108 
Measures, weights and, 69, 456 
Meat, sale of diseased, 458 
Members of Parliament, 23 
election of, 27 
qualification of, 28 
Menial servants, 90 
Mercen-lagt, 7 

Merchandize, customs on, 65 
Merchant seamen, 91 
Merchants, custom of, 9 
Merger, doctrine of, 148 
Mesne profits, action for, 320, 321 
Military law, 88 
offences, 89 
services, 123 
state, 87 
tenures, 61 
testaments, 260 
Military courts, 270 
Militia, 89 

Milk, cannot be distrained, 259 
Mines, 62, 175, 458, 486 
Mine<«ngines, destroying, 486 
Minority, incidents of, 94 
Mirror, the, 159 

Misadventure, homicide by, 417, 465 
Miscliief, malicious, 484 
Misdemeanor, 412, 419 
Misnomer, consequences of, 512 
Misprision of felony, 443 
of treason, 442 

Mistake, remedy in equity, 346 
Mixed tithes, 117 
Modus, 169 

ModMS dedmandi, 118 
Monarchy, 4 
Money, 59 


Money bills in Parliament, 25 
Money orders, 66 

Money, payment of, into court, 368 
Monopolies, statutes against, 216 
Monztrans de droit, 348 
Monuments, heir-looms, 220 
Mortgage, jurisdiction of equity over, 340 
Mortgagee, 145 
Mortgagor, 146 
Mortgage of ships, 216 
Mortmain, statutes of, 170, 172 
laws against alienation, 171 
devises in, 170 
licence of, 172 • 

Mortuaries, 219 
Moveables, 113, 207 
Mountebanks, 460 
Municipal corporations, 106 
Municipal law, 2 
definition of, 3, 265 
Murder, 417, 468, 501 
malice aforethought, 469 
Mutilation, 624 
Mutinous practices, 434 
Mutiny Act, 21, 88, 436 

N. 

NAKED POSSESSION, 164, 316 
National debt, 67 
Nations, laws of, 2 

Nations, laws of, offences against, 426 
Natural liberty, 14 
Natural-born subjects, 76 
Naturalization, 77 
certificate of, 77 
Nature, law of, 1 
crimes against, 472 
Nautical assessors, 381, 393 
Navy, 89 
articles of the, 89 
Ne admittas, writ of, 334 
Ne exeat regrio, 67 
Necessaries, liability for, 96 
Necessity, homicide of, 41 8, 464 
Neck-verse, 481, n. 

Negligence, liability of attorney for, 313 
of public officers, 449 
Negro slavery, 428 
Nemo ezt hceres viventiz, 167 
Never indebted, plea of, 369 
Newspapers, apology by, 298 
New trial, origin of, 394 
when granted, 395 
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Next of kin, 260 
distribution among, 264 
Nicholas Hyde, Sir, 301 
Nihil dicUy Judgment by, 398 
Night, poaching by, 464 
persons found by night in suspicious cir- 
cumstances, may be arrested, 602 
Night-walkers, 490 
NiH Prius, Courts of, 2"? 9, 493 
‘ Nobility, 68, 85 
Nomination, 29 
Non (tssumpsit, plea of, 369 
Nonconformity, 423 
Non set factum^ plea of, 369 
-yon pros, Judgment of, 366 
Nonsuit, 391 
Norman Conquest, 87 
Not guilty, plea of, in civil cases, 370 
by statute, 370 

Not guilty, plea of, to indictment, 613 
Notes of hand, 237 
Notice, of dishonour, 238 
of action, when required, 373 
to admit documents, 385 
to produce documents, 385 
Nottingham, Lord, 275 
NoveUo?^ 9 
Noxious trades, 458 
Nudum pactum, 226 
Nuisance, deiinition of, 257 
to land and bouses, 257, 325 
to a water-course, 325 
to a right ot way, fair, market, &c., 326 
action for, 327 
indictment lor, 296, 326 
remedy by action, 296, 327 
remedy by information or injunction in 
Chancery, 327 
Nuisance, offences of, 458 
removal of, 257, 468 
Nuncuptttivo will, 250 
N iillity of marriage, suit for, 289 
Nurture, guardian for, 99 

o. 

Oath, of allegiance, 75 
coronation, 49 

of supremacy and abjuration, 76 
declaration snbstituted for, in certain 
cases, 75 

Oaths, unlawful, administering, 434 
Obligation or bond, 194 
Obhcenity, how punished, 426 


Obstmeting process, 446 
peace officers, 445 

Obstructions to highways, bridges, &c.,469 
to navigation, 451 

Obtaining money by false pretences, 466 
Occupancy, the orif^n of property, 112 
title by, 166, 213 
special, 167 

Occupation franchise, 27 
Offensive trades, 468 
Office, Inquest of, 349 
Office! 8, assaulting, in execution of duty 
446 

relieving, 74 
Offices, 119 

Offices and pensions, duty on, 67 
Official Keferees, 381 
Official Receiver, 241 
Option of archbishop, 79 
Oppression of public officers, 449 
Ordeal, trial by, 613 
Order of discharge, 243 
Ordinances of church, reviling the, 422 
Origin ol jiroperty, 111 
Original contract of king and people, 49 
Original conveyance, 183 
Original writ, 353 
return ol, 353 
Ouster k main, 127 
Ouster, aitual, 150 
by intrusion, 316 
different kinds of, 314 
Outlawry, 365 
on du indictment, 508 
reversal of, 628 

Overcrowding Icfdging-houses, 458 
Overseeis ol the poor, 73 
Oyer and 'romiiner, Courts of, 493 
commission of, 27« 

Oysters, stcalii g, 480 

P. 

Pat-aci: Court, abolished, 270 
J^almistry, 425 
Pandect, 9 

Papal usurpations, history of, 437 
Paper books of demurrers, 376 
I‘apist, disabilities of, 424 
treasons relating to, 432 
Paraphernalia, 223 
Parcels post, 66 
Parceners, 151, 152 
Pardon, 530 
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Pardon, plea of, 618, 623 
Pardoning, prerogative of, 530 
Parent and child, 97, 420, 465 
Parents, daties of, 97 
powers of, 98 

their consent to marriage, 94 
remedy of, for abduction of children, 304 
Parish clerk, 84 
Parliament, 20 
how adjourned, 33 
how prorogued, 33 
how dissolved, 34 

High Court of, Its criminal jurisdiction, 
491 

laws and customs of, 23 " 
membci of, his privilege from arrest, 24 
Parliamentary boroughs, 27 
Parsons and vicars, 81 
how appointed, 82 
Particulars of demand, 367 
Partition, 161, 162, 186, 346 
Partners, survivorship between, 212 
Partnership jurisdiction of Chancery, 343 
Passpoits, 66 
tuolatiou of, 426 
Pasturage, right of, 119 
Patent for inventions, law ofi 216 
sdre facias to repeal, 350 
Patent rolls, 197 
Patronage, usurpation of, 331 
Pauper excused from paying costs, 399 
Pawnbroker, 230, 502 
Payment into court, plea of, 368 
Peace and war, right of making, 55 
Peace, offences against the, 450 
commission of, 278 
justices of the, 71 
Peace, bill of, 346 

Pecuniary causes in Ecclesiastical courts, 
286 

Peer, his privilege from arrest, 360 
Peertsses, 86, 223 
Peers, House of, 26 
as a court of appeal, 278, 492 
Peers, how created, 85 
privileges of, 26, 86 
protests by, 26 
trial by, 86, 491 
Peine forte et duie^ 610, n. 

Penal servitude, 624 
Penal statutes, actions on, 311 
Penalties, title to, by judgment, 224 
Pensioners excluded flrom the House of 
Commons, 28 


Pensions, duty on, 67 
Peremptory challenge in criminal cases, 
516 

mandamus^ 292 

Performance, specific, of contracts, 342 
Period of gestation, 99 
Perjury, 448 
Perpetual curate, 83 
PerqutsiliOf lb4 

Person, oftcnces against the, 294, 464 
Personal iiguries, 295 
1‘ersonal libc ty, 17, 299 
Peibunal security, 17, 294 
Fer«ouaI tithes, 117 
l*er8 >nalty, 207 
Perbous, rights of, 13 
Persons oi ill fame, 489 
Petit jury, 614 
Petit serjeanty, 128 
Petition, bankruptcy, 241 
Petition, divorce, 290 
Petition of Eight, 16, 301 
de dro\t, 318 
Petitioning, right of, 19 
Petty lonstables, 72 
Petty sessions, 494 
Physicians, Coliege of, 103, 104 
Picking pockets, 482 
Pictures, immoral, 426 
Piepoudre, court ol, 265 
Piracy, 427 
Ihscary, 119 

Placemen excluded from the House of 
Commons, 28 
Plague, 467 
Plaintiff ill error, 401 
Plants, destroying, 486 
Plea, in civil actions, 367 
to indictment, 511 

to the Jurisdiction, in criminal cases, 511 
Pleadings, formerly viod voce, now In 
writing, 364, 376 
Plei« ot the Crown, 271 
Pledge, estate m, 146 
Pledge, 230 
I’lough-bote, 119, 327 
Poai hing by night, 463, 464 
Police, 72 
supervision of, 624 
Police, public, offences against, 469 
Policy of insurance, 233 
Political liberty, 15 
Polling, in universities, 30 
Polls, challenge to the, 382 
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Pollution of rivers, &c., 468 
Polygamy, 459 
Poor, 73 

Law Amendment Act, 74 
Law Board, 76 
Laws, history of, 73 
overseers of the, 73 
settlement of the, 74 
Popes, decretals of, 9 
Popish priests, laws against, 424 
Popular actions, 311 
Ports and havens, 66 
Poue oomitatus, 69, 403 
Possession, estate in, 147 
chose in, 217 
right of, 155 

Possibility, tenant in tail, after possibility 
of issue extinct, 139 
Poet fine, 198 
Postofflce duties, 66 
Postal telegraphs, 66 
Poundage, 260 
Powder-magazines, 69, 460 
Praying a tales^ 383, 616 
his clergy, 431, n, 

Prcmunire, 78, 437 
how incurred, 440 
punishment of, 441 
Prebendary, 80 
Precedents, authority of, 8 
Predial tithes, 117 
Pre-emption, 61 
Preferences, undue, 246 
Premises in a deed, 180 
Prerogative, different kinds o^ 61 
emtempts of, 443 
of king, 50 

writ of mandamus, 291, 352 
offences against, 434 
titles to chattels by, 217 
Prerogative Ctourt of Canterbury, 277 
Prescription act, 168 
Prescription, title by, 167 
distinguished from custom, 168 
Presentation to a benefice, 82 
Presentment, prosecution by, 606 
President of the Council, 47 
Press-yard at Newgate, 610, n. 
Presumptive evidence, 388, 618 
Pretending to tell fortunes, offence of, 426 
Prevention of crime, homicide for, 466 
Previous conviction, effect of, 524 
Prjeking the sheriffs, 69 
Primer fine, 198 


Primer seisin, 125 
Primogeniture, 169 
Prince of Wales, 46 
Princes of the blood royal, 46 
Principal, in crimes, 418 
Prints, copyright in, 217 
Prison, breach of, 445 
Private Act of Parliament, 196 
Private property, offences against, 477 
Privilege of Parliament, 24 
Privileged communications, 297 
Privileges of corporations, 106 
Privy Council, 47 
Judicial Committee of, 282 
in ecclesiastical causes, 282 
Privy Councillor, duties and ofQces of, 47 
48 

Privy purse, 68 
Prize Court, 277 

Prizes, Admiralty Jurisdiction as to, 290 
Probate, Court of, 276 
jurisdiction of, 276 
Probate, 262,’ 
in common form, 262 
in solemn form, 252 
Procedendo, writ of, 291 
writ of, for refusal or neglect of justice, 
291 

Proceedings at elections, 29 
Process, ancient, to compel appearance in 
the courts of law, 364 
in the Court of Chancery, 367 
modem, by writ of summons, 367 
upon an indictment, 508 
obstmctlng, offence of, 446 
rrochein amy, 101 
Proclamation, right to print, 217 
Proctors, 264 

I*rofanatlon of Sunday, 425 
Prohibition, writ of, 292 
in what cases it issues, 292 
proceeding upon, 293 
Promise, what it is, 309 
remedy for breach of, 309 
Promissory note, 237, 239 
Proof in equity, 338 
Property, origin of. Ill 
in animals, 209 
in fish, 209 
in game, 210, 218 
injuries to personal, 306 
right to private, 18 
cheating purchaser of, 305 
Property-tax, 67 
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Prorogation of Parliament, 33 
Prosecution of offenders, 502 
Prosecution, malidous, 299 
Protection of children, 97 
of ambassadors, 427 
Protest of bill of exchange, 238 
Protestant Dissenters, 423 
Protestant Succession, 44 
Provincial constitutions, 10 
Proving will in Chancery, 347 
Provisions, papal, 439 
Provisions, selling when bad, offence of, 
457 

Provisors, statutes against, 439 
Public Act of Parliament, 11 
Public companies, stock in, may be charged 
with a Judgment debt, 406 
Public debt, 67 

Public examination of bankrupt, 242 
Public wrongs ur crimes, 412 
Pimishments, criminal, 16 
Punishments of offences, 414 
Purgation, methods of, B13 
Purprettture^ information of, 350 
Pur autre vie, 138, 166 
Purchase, 164 
Purse, privy, 68 
Putting in fear, 483 

Q. 

Qualification, to kill game, 463 
of electors to Parliament, 26 
of Justices of the peace, 71 
of members of Parliament, 28 
Quantum meruit, action on, 31 1 
Quantum valebat, action on, 311 
Quarantine, 457 
Quare impedit, 333, 334 
Quarter Sessions, Court of, 494 
Quartering of soldiers, 89 
Quays, 67 

Queen Anne’s Bounty, 61 
Qu Consort, 46 
Regent, 46 
Dowi^er, 46 
husband of the, 46 
Queen’s Bench, Court of, 271, 492 
division, 271 

may bail for any offence, 604 
information in, 507 
Queen’s counsel, 264 
Queen’s evidence, 517 
Qui tarn action, 311 


Quia Emptorei, statute of, 130, 173 
Quia timet, in Chancery, 346 
Quit-rent, 132 

Quo minus, ancient writ of, 356 
Quo warranto, proceedings by, 361 
now applied to the decision of corpora- 
tion disputes, 351 

R. 

Railway commissioners, court of the, 
283 

Ran8om>f person, 484 
Rape, offence of, 471 
evidence in, 472 
Real property, 116,314 
Realm, abjuration of the, 16 
Recaption, 256 
Receiver, official, 241 
Receiving order, 241 
Receiving stolen goods, 419, 446 
Recitals in a deed, 180 
Recognizance, 195, 488 
Record, alienation by matter of, 196 
Courts oi, 263 
entering foi trial, 381 
bringing down to assizes, 381 
debts of; 234, 253 

Record, tried by nothing but Itself, 378 
Records, what they are, 8, 376 
falsifying, 445 
Recorder, 108, 495 
Recoveries, 198 

Reco\ cries, common, invention of, 171 
Rector, 82 
Reddendum, 180 
Redemption, equity of, 146 
Redrefc« of private wrongs generally, 255 
by action, 2C2 
Re-entry on land, 256 
Reeve, 69 

Reference to arbitration at trial, 389 
Referees, official, 381 
Reform Act, 1832. .26 
Reform Act, 1867. .27 
Reformatory Schools, 626 
Refusing to serve a public office, offence of, 
462 

Regard, Court of, 284 
Regent, Queen, 46 
Registrar of marriages, 95 
Registration of aliens, 77 
Registry of conveyances, 201 
Regulation of the coinage, 59^ 
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Rehearing, 397 
Relator, i 
Release, 185 
of trustee, 246 

Relief, afforded in equity, 338 
Rellefe, feudal, 124, 126 
Relieving officers, 74 
Religion, offences against, 420 
Religious impostors, 425 
Remainders, vested or contingent, 147 
Remainders, distinguished from reversions, 
148 

Remedial part of a law, 5 
Remedial statute, 11 
Remitter, 262 
Removal of nuisance, 257 
Removal of poor, 74 
Rent. 120 
charges, 286 

incident to the reversion, 148 
action for, 329 

recoverable in ejectment, 321, 322 
Statutes of Limitations, 371 
Replevin. 260 
how made, 260 
action of, 261 
proceedings in, 306 
execution in, 404 
Reply, 374 

Reports of decisions, 8 

Representation of the People Act, 1884. .27 

Reprieve, 629 

Reprisals, 266 

Reputation, injuries affecting, 296 
Request, letters of, 79, 281 
Requests, Courts of, 266 
Rescue of offenders, 446 
Reservation of questions of law, after con- 
viction, ill criminal cases, 619 
Residuary legatee, 254 
Resignation of a living, 80, 83 
Respondent. 290 
Respondentia^ 233 
Restitution, of conjugal rights, 289 
of stolen property, 521 
of temporalities, 60 
Restoration of 1660. .88, 130 
Restraining statutes, 11, 184 
Restraint of trade, 344 
Resulting use, 191 
Retainer of debts, 262 
right of executor, 262 
Return of writ, 353 
Returning from transportation, 445 


Revenue, 63 

Revenue, jurisdiction of Exchequer, 372 
frauds on, offence by, how trie 1, 496 
royal, 60 

Reversal of judgment in civil cases, 400 
in criminal cases, 628 
Roverbion, 147, 148 

Reviling ordinances of the Church, 422 ’ 
Revising barrister, 28 
Revocation of uses, 193 
of wills, 204 
Revolution of 1688 . .44 
Reward for restoring stolen goods, 445 , 
Ricks, burning, offence of, 484 
Right, petition of, 16 
Bight, writ of, 316, 332 
proceedings on, 316 
Rights, Bill of, 16 
Rights of things, 13, 303 
of property, 18, 306 
Riots, 452 

Riotous assembling, 450 
Riotous demolition of buildings, &c., 460 
Rivers, pollution of, 468 
Robbery, 482 
aggravated, 483 
Roe, Richard, 318, 356 
Rogues and vagabonds, 426, 461 
Rolls, Court of the Master of the, 276 
Roman Catholics, disabilities of, 424 
Roman Catholic patrons, rights of univer- 
sities to benefices, belonging to, 336 
Roman Law, 9 

Rome, ancient appeal to, in ecclesiastical 
causes, 281 
Rope dancers, 460 
Routs, 452 
Royal assent, 33 
authority, 61 
character, 61 
Court’s of Justice, 270 
dignity, 61 
family, 46 
fish, 62 
forests, 62 
mcome, 60 
perfection, 62 
perpetuity, 63 
prerogative, 50, 217, 530 
revenue, 60 
Society, the, 103 
sovereignty, 61 
ubiquity, 57 
Rural Dew, 80 
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s. 

Sabbath-bbeakino. 425 
Sacrilege, 477 
Safe-conduct, 426 
Sale, bill of, 216, 225 
Srie, of chattels generally, 227 
of stolen goods, 502, 522 
Sale of goods, 227, 313 
warranty on, 313 
Sale of goods on Sunday, 425 
Salic Law, 169 
Salvage, 428 
Scienter, what it is, 308 
School Boards, 98 
Schyremote. 266 

Scire facias to repeal patents, 360 
Sdre gerefa, 69 
Sculpture, copyright in, 216 
Scutages, 64 
Scutagium, 126 

Se d^endendo, homicide, 1«, 466 
Soa-walls, destroying, 484 
Seal of a corpordtion, 106 
Seals, great and pnvy, 430 
Sealing of deed, 181 
Seamen, 89 
deserting, 474 
mercliant, 91 
Secondary evidence, 386 
Secret societies, 434 
Securities, marshalling of, 343 
Sedition, 433 
Seducing by fraud, 472 
Seduction of child or servant, action for, 
304 

Seisin of ancestor in descents, 161 
rule now altered, 168 
livery of, 183 

Seisina facit gtipitem, 168 
Seizing heriots, 261 
Self-defence, 266, 295 
homicide in, 466 
Self-m’ rder, 466 
Separate estate of wife, 339 
Separation, Judicial, 289 
Septennial elections, 34 
Sequestration, de honU ecclesiasticis, 407 
Sequestration, at law, 405 
SerJeant-at-law, 264 
Serjeanty, 128 
Servants, 90 
male, duty on, 67 
master answerable for, 92 


Servants, menial, 90 
wages of, 91 
dismissal of, 91 
assaults on, 304 , 4 73 
Service Iranchise, 27 
Service, of writs of fjectment, 320 
of writs of summons, 369, 361 
of summons to appcvir before Justices, 497 
telegraph, 66 
Services, 122 
base, 124 
certain, 124 
free, 124 

subtraction of, 328 
uncertain, 124 
Sei ving foreign states, 436 
Sesblons, borough, 108 
of the peace, 494 
Set off, plea of, 308 
Settled Estates Act, 1882.. 138 
Settlement, Act of, 16, 43 
of the poor, 74 
Severalty, estate in, 149 
Sewers, Commissioners of. Court of, 284 
Sextons, 84 
Sheriil, 69 

duty to letnrn Jurors, 69, 380, 614 
duty to execute crimmals, 70, 631 
Shifting uses, 191 
Ships, 216 
debtroyiug, 484 
mortgage of, 216 
of war, offences relating to, 436 
Shipwrecks, 63 
Shroud, stealing, 481 
Shrubs, destroying, 485 
Signature of deeds, 181 
by a mark, 181 
Simony, 174, 425 
Simple contract, debt, 308 
Sittings of the Courts, 364 
Six Articles, law of, 422 
Slander, 296 
when actionable, 297 
truth, a justification for, 297 
Slanderous words, when privileged, 297 
Slaves, trading in, how punished, 428 
Slaying king's justices, treason 431 
Sluices, destroying, 461 
Small-pox, 467 
Smoke-farthings, 67 
Smuggling, 464 
Socage, free and villein, 128 
its feudal nature, 128 
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Socage, and incidents, 129 
Society of Antiquaries, 104 
Society, the Royal, 103 
Soldiers, quartering of, 89 
Solicitors, 264 
Solitary confinement, 524 
Solemn form, prohate in, 262 
Sorcery, 424 
^ul-scot, 219 
South Sea Company, 109 
Sovereign, his title, 36 
his duties, 49 

Sovereignty, attributes of, 62, 63 
Speaker, 31 

Speaking 'with the prosecutor, 622 
Special bailiffs, 70 
constables, 72 

Special case, may be stated for the opinion 
of the court, 364 
verdict, subject to, 392 
Special Jury, 381 

Special endorsement of writ, 363 

Special manager in bankruptcy, 241 

Special occupancy, 167 

Special referee, 393 

Specialty debt, 206, 235, 263 

Specific performance of contracts at law, 342 

Spiritual lords, 22 

Spoil, 176 

Spoliation, remedy for, 287 
Springing uses, 191 
Squibs, 460 

Stage plays, unlicensed, 460 
Stamp duties, 66 
Standing armies, 88 
Standing mute, 510 
Stannary courts, 284 
Star-chamber, court of, 182, 462 
Statement of claim, 366 
Stationers Company, 216 
Statute law, 11 
Statute, equity of, 11 
against monopolies, 216 
de donis, 136, 200 
merchant, 408 

Statute of frauds, 180, 204, 227, 235, 309 
Statutes, declaratory, 11 
enlarging, 11 
remedial, 11 
restraining, 11 
Statutes of limitations, 155 
of mortmain, 172, 173 
Statutory deeds, 200, 201 
Stay of execution, 403 


Stealing an heiress, 471 
Steward, 91 

Steward, Lord High, court of, 492 
Steward of Household, court of, 270 
Stipendiary magistrate. 108, 496 
claim per, 261 
descent per, 160 

Stock, in funds or companies, charged with 
debt, 406 
Stocks, 524 . 

Stolen goods, sale of, 502, 622 
helping to, offence of, 446 
receiving, 446 
restitution of, 621 
Stoppage in transitu, 228 
Stores of war, offences relating to, 67, 436 
Stranger, when his goods or cattle may be 
distrained, 258 
Streams, pollution of, 468 
Striking in Superior Courts, offence of, 444 
Subordinate magistrates, 20 
Subornation ol perjury, 449 
Subpoena ad testificandum, writ of, 386| 
Subpoena, writ of, in Chancery, 276, 367 
Subsidies, 65 

Subtraction of fealty, and rent, 328 
remedy by distress, 328 
by action, 329 
of tithes, 286 

Succession, to the Crown, history of, 36 
duties, 66 
rules of, 158 

title to personalty by, 221 
Suflerance, estate at, 143 
Sufficient consideration, what is. 226, 

Suit for alimony, 289 
causa jact itationis matrimonii, 290 
for divorce, 289 
for nullity, 289 
for judicial separation, 289 
for declaring validity of marriage, 289 
for restitution of conjugal rights, 289 
Summary convictions, 496 
Summing up evidence, 390, 620 
Summons of Parliament, 21 
Summons, writ of, 367 
service of, 359 

to appear before a Justice, 497 
Sunday, profanation of, 426 
Superstitious uses, 173 
Supervision of police, 524 
Supplies, 64 
Supremacy, oath of, 76 
Supreme magistrates, 20 . 
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Surcharging a common, 330 
Sureties of the peace, 488 
for good behaviour, 489 
Surgeons, College of, 103 
Surplice fees, 287 
Surrender, in law, 186 
surrender of copyholds, 201 
Surtum redditio, 186, 201 
Surveyors of highways, 72 
diocesan, 287 
Survivorbhip, 160 
Swans, 217, 4ko 
Swearing and cursing, 424 
Swearing the peace, 489 
Sweinmote, Court of, 284 
System, feudal, 120 

T. 

TALES, of Jurors, 384 
in criminal cases, 616 
Talliage, 66 
Taltarum's cose, 136 
1 ax, income, 67 
property, 67 

Taxation, by the House of Commons, 26 
Taxes, 64 
assessed. 66 
Telegraph service, 66 
Temporal peers, 23 
Temporalities of bishops, 60 
Tenant by curtesy, 139 
in dower, 139 
for life, 138 
in common, 162 
Tenant-in-tail, 139 
Tenant-right, 138 

Tenterden’s, Lord, Act, 227, 236, 310 
Tender, when a defence, 368 
Tender of an issue in pleading, 374 
Tenement, 116 
Tenendum, 180 
Tenths, 64 

Tenures ancient English, 124 
lay, 132 

modern English, 128 
disturbance of, 331 
Terms in a deed, 180 
Terms of years, 142 
Terms, origin of the, 363 
Teri'ce dominicales, 130 
Teot and Corporation Acts, 424 
Testament, 248, 260 
Elymology of word, 248 


Testamentary causes, 288 
guardian, 100 

Testimony, action to perpetuate, 346 
Things, real and personal, 116, 207, 209 
Theft-bote, 446, 522 
Threats, remedy for, 296 
Threatening letter, 451 
Threatening judge, 444 
limber, cutting down, 175 
Tithe commissioners, 201 
Tithes, 81, 83, 117 
extra-parochial, 60 
predial, mixed, or personal, 117 
recovered in Ecclesiastical Courts, 286 
summary method of recovering, 286 
rent-charge, how recoverable, 118 
Tithing-man, 72 

Title, royal, contempts against, 443 
by accession, 216 
by contracts, 224 
to alluvion, 167 
to the Crown, 35 
to things real, 164 
to things personal, 208, 213 
unity of^ 149 
Toleration Act, 423 
Toll-bars, destroying, 461 
Tort, action of, 211 
Trade, Board of, 58, 242, 245 
Trade, offences against, 464 
Trade-marks, 216 
fraudulently using, 466 
Trader, 240 

Trades, restrictions on exercise of, 344 
Tradesmen, 87 

Trading corporations, 104, 109 
Trading in slaves, 428 
Transfer of property, 224, 228 
Transitu, stoppage in, 228 
Transportation, 17 
returning from, 445 
Treason, 428 
punishment of, 433 
Treasure-trove, 63, 168 
offence of concealing, 443 
Trees, &c., destroying, 486 
Trespass, legal signification of, 322 
possession necessary to maintain, 323 
when Justifiable, 323 
costs iu action of, 399 
remedy by injunction, 324 
Trespasser a6 imYto, how a man becomes 
324 

Trial, by the record, 377 

2 Q 
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lYial In, equity, 338 
by inspection, 378 
by certificate, 378 
by witnesses, 379 
by Jury, 379 
by a Judge, 392 

by High Court of Parliament, 491 
by High Steward, 492 
of election petition, 31 
notice of, 380 
new, in civil actions, 394 
Trinity brethren, 393 
Trinoda necessitaSt 72 
Triors of Jury, 383 
Trover, action of, 307 
Truck Act, 91 
I’rust-estate, 192 
Trustee Acts, 341 
'Frustee in bankruptcy, 242 
Trustees, embezzlement by, 478 
Trusts, 187, 191, 341 
Tryers of jury, 616 n. 

Turbary, 119 

Turnpike-gates, offence of destroying, 461 

u. 

UbiQs iTr of king, 67 
Umpire, 261 
Uncertain services, 124 
Under-lea'^e, 187 
Under-sheriff, 70 
Under-tenants, 187 
Undue influence, 30 
preferences, 245 
Unity of interest, 149 
of possession, 149 
of time, 149 
of title, 149 

Universities, courts of, 284, 4P6 
representatives in parliament, 27 
polling in, 30 

right of, to benefices belonging to 
Roman Catholic patrons, 336 
University Courts, 284, 496 
Unlawful assemblies, 452 
Usurpation of patronage, 334 
Uses, charitable, 1 06 
invention of, 187 
and trusts, 187 
statute of, 187, 189, 190 
springing, shifting, and resulting, 191 
Usury laws, 232 
I'tteiiug base coin, 435 


V. 

Vacanot of throne, 43 
Vacating records, 445 
Vaccination, compulsory, 467 
Vddio, estate in, 146 
Vagabonds, rogues and, 461 
Vagrancy, 461 
Vagrant Act, 461 

Validity of marriages, suit to declare, 289 
Valor maritagii, 125, 129 
Valuable consideration, what is, 180, 226 
Vassal, 122 
Vastum, 174 
Venire facias^ 380 
on an indictment, 608 
Ventre m mere, children In, 16 
Venue, in civil cases, 366 
Verbal wills, 260 

Verdict, in civil cases, must be unanimous, 
391 

plaintiff must be present, 391 
special, 391 

Veidict, in criminal cases, 620 
Vested remainders, 147 
Vesting-orders, 201 
Vexatious Indictments Act, 606 
Viaducts, destroying, 486 
Vicar, 81 

Vicarages, when established, 82 ; 
Vice-Chancellors, Courts of, 276 
Fjce-coroes, 69, 86 

Vice-Warden of the Stannaries, Court of, 
284 

Victm victori in expensis condemnandus 
est, 399 

Villein-socage, 130 
Villeins, enfranchisement of, 131 
Villenagp, 130 
Vindicatory part of a law, 5 
Violation of safe-conducts, 426 
Violating king's companion, 430 
Viscount, 86 

Visitors of corporations, 106 
Vivisection, 462 
Voluntary deeds, 180 
Vote by ballot, 30 
Vouchee, 199 
Voucher, 199 

W. 

Wages of servants, 91 
Wails, 63, 168, 214 
Walps, Prince of, 46 
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WAltham Black Act, 485 
Wandering aoldiers and mariners, 460 
War, articles of, 88 
War, levying, against the king, 430 
War and peace, right of making, 65 
Ward and guardian, 99, 304 
Wards, Court of, 127, 339, 349 
Wards in Chancery, 339 
Wardship, 124, 127, 132 
Warrant, 17 
of attorney, 398 
of Justices, 600 
Warrant, Bench, 608 
Warranty of goods, 230 
of title, 313 
Waste, 174 
by tenant in tail, 327 
impeachment of, 176 
who may sue for, 328 
Water, how described, 116 
Watercourse, obstruction of, 327 
Water-ordeal, 613 

Way, right of, by grant, by prescription, 
169 

by necessity, 119 
obstruction of, a nuisance, 326 
action for, 327 
Ways, 119 

Ways and means, Committee of, 64 
Weights and measures, 50, 456 
Westminster College, 173 
WtsUSaxen Uige, 7 
Whales, royal fish, 62 
Whipping and hard labour, 524 
Whipping paupers, 399 
Widows’ claim to dower, 139 
Widows’ fice bench, 140 n. 

Wife, 93 

evidence of, 387, 617 
when excused for offences, 97, 417 
will of, 249 
Wife's equity, 339 
Wilful fire-raiamg, 486 
Will, e at, 142 
title by, 247 
W'llls, probate of, 262 
WiUs, 203, 2t7 
Statute of, 203 
New Act, 206, 206 
execution and attestation of, 205 
forgery of, 487 
Winchester College, 173 
Winchester, Bishop of, 22 
Winding-iip Acts, 110, 311 


Window-tax, 67 
Wine-licences, 62 
Wine, sole of adulterated, 468 
Witchcraft, 424 
Witenagemote^ 20, 269 
Withdrawal of a Juror, 389 
Witness to deed, 182 
to wills, 205 

Witness, vivd voce examination of, 389 
Witnesses, who admissible as, 206, 387 
attendance of, compelled, 386 
examination of, when abroad, or unable 
to attend, 387 
Witnesses, trial by, 379 
list of, in criminal cases, 614] 
number required, in certain criminal 
cases, 388, 617 
expenses of, 621 
Wives, correction of, 97 
Women, married, protection afforded to, by 
Courts, 339 
Property Act, 96, 178 
Words, how far treasonable, 429 
Workmen, 90 

Workmen, combinations of, 465 
Works of ait, destroying, 451 
Wounding, offence of, 296, 473 
Wreck, 214, 480 ’ 

Writ, of assize, 315 
de retorno hdbendo, 306 
de heretico comhurendo, 422 
of ad admittendum clericum, 334, 
404 

of attachment, 364, 404 
of capias ad respondendum^ 364 
of capias ad satisfaciendum^ 409 
of certiorari^ 493, 609 
of distringas^ 354, 406 
of ejectione firmw, 316 
of ejectment, 316 
of election to Parliament, 29 
of entry, 316 

of error, in criminal cases, 628 

of exigent^ 356, 628 

of extent, 408 

of false judgment, 400 

of fieri facias^ 405 

of habeas corpus^ 299 

of inquiry, 398 

of latitatf 366 

of levari facias, 407 

of mandamus, 291 

of we admittas, 334 

of peel age, 87 
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Writ of possesBlon, 318 
of procedendo adjudiciv/n^ 291 
of quo warrantor 391 
of quo minus, 366 
of right, 316, 332 
of sequestration, 405 
of suhpeena in Chancery, 276, 367 
of subpoena ad testijicandwn, 386 
of sulpaina duces tecum, 386 
•of summons, 367 
of testatum capias, 355 
Writs, original, issued out of the Chancery, 
363 


INDEX, 

Writings of real estate, snlyject of larceny, 
479 

Written wills, 250 
Wrongs, private or public, 13, 255 
private, 286, 293 

Y. 

Year and day, as to wrecks, 63 
Year, day, and waste, 626 
Years, estates for, 141 
Yeomanry, 89 
Yeomen, 87 

York, Archbishop of, 22 


THE END. 
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